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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
BRENT COBB 
Defendant/Appellant. 
BRIEF OF APPELLANT 
PRIORITY 2 
Case#20000854-CA 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a Final Judgement and Commitment in the Third District Court, 
Tooele, County, for conviction be way of jury before the Honorable Judge David S. Young on 
July 11,2000 in which the Court found guilty Brent Cobb of one count of possession of a 
controlled substance, a second degree felony, in violation of Utah Code Ann. § 58-37-8(2)(a)(i), 
one count of possession of drug paraphernalia, a class b misdemeanor, in violation of Utah Code 
Ann. § 58-37a-5(l), and one count of alcoholic beverage in an open container, a class c 
misdemeanor, in violation of Utah Code Ann. § 41-6-44.20. 
This Court has jurisdiction over this matter pursuant to Rule 26 of the Utah Rules of 
Criminal Procedure, Rule 3(a) of the Utah Rules of Appellate Procedure, and Utah Code 78-3a-
909(1996). 
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STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARD OF APPELLATE REVIEW 
There are two issues for review: 
1. Did the trial court error in admitting into trial, evidence that was disputed on the basis of 
discovery compliance and in denying a verbal suppression motion made during the course 
of the trial? 
2. Was Defendants's trial counsel ineffective in his representation in that he failed to raise 
pertinent issues regarding evidence in motion prior to the start of the trial? 
STANDARD OF REVIEW 
1. Admissibility of evidence is a question of law; thus, the Court of Appeals generally grants 
no deference to trial court's decision on that issue, but reviews it for correctness. State 
v.Mickelson. 848 P.2d 677 (Utah App. 1992). 
2. To establish ineffective assistance of counsel, Defendant must show that defense 
counsel's representation "'fell below an objective standard of reasonableness,"' and that, 
but for the deficient representation, there is a "reasonable probability" that the result 
would have been different "A reasonable probability is a probability sufficient to 
undermine confidence in the outcome." Strickland v. Washington. 466 U.S. 668, 688, 
694,104 S. Ct. 2052, 2064, 2068 (1984). 
CONSTITUTIONAL PROVISIONS, STATUTES. AND RULES 
Any relevant text of constitutions, statutory provisions, or rules referenced in this brief 
and pertinent to the issues now before the court on appeal are contained herein or attached to this 
brief. 
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STATEMENT OF THE CASE 
The appellant, Brent Cobb, was alleged to have committed the offense of one count of 
possession of a controlled substance, a second degree felony, in violation of Utah Code Ann. § 
58-37-8(2)(a)(i), one count of possession of drug paraphernalia, a class b misdemeanor, in 
violation of Utah Code Ann. § 58-37a-5(l), and one count of alcoholic beverage in an open 
container, a class c misdemeanor, in violation of Utah Code Ann. § 41-6-44.20 (R.1,2). 
An arraignment and preliminary hearing was held on April 5,2000 before Judge Sheila 
K. McCleve, at which Mr. Cobb pleaded not guilty to all charges (R. 5,6). At the preliminary 
hearing, the Court heard testimony from Officer Roger Niesporek, Jr. (the arresting officer) and 
Diana Usseiy, the evidence clerk for the Tooele County Jail. No other witnesses were presented 
to the Court (R. 29). No pre-trial motions to suppress evidence were filed by Mr. Cobb's trial 
attorney, Scott Broadhead. 
On July 11,2000, a jury trial was held regarding the charges against Mr. Cobb in the 
Third District Court for Tooele County, Utah, with Judge David S. Young presiding. At trial, 
Mr. Cobb was found guilty by way of jury conviction on all charges (R. 96-98). On September 
18,2000, Mr. Cobb was sentenced to one to fifteen years in the Utah State Prison for the 
conviction on the charges of Illegal Possession of a Controlled Substance (R. 113-115). He was 
also sentenced to 6 months jail for the conviction of Possession of Drug Paraphernalia, and 90 
days for conviction of Open Container in a Vehicle. Judge Young ordered all sentences to run 
concurrently (R. 113-115). A Notice of Appeal was filed on October 3, 2000 (R. 116, 117). 
STATEMENT OF THE FACTS 
The facts relevant to the issues presented are contained within pages 68-74, 78, 80,89, 
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90-95, 99, 124, 131-132,134, 137 140-142, and 201 of the trial transcript. These pages are 
attached to this brief in the addenda. 
The convictions in this case arose from Mr. Cobb being stopped and questioned by 
Tooele City Police Officer R. Niesporek, Jr., in the parking lot of the Landmark Apartments on 
March 14,2000 (R. 64-66). 
Officer Niesporek was on duty in Tooele when he received a call from the dispatch center 
that two people were in a car drinking beer in the parking lot of the apartment complex (T. 65, 
66). Niesporek arrived at the apartment complex and located a car that matched the description 
given to him by dispatcher. The officer approached the car and saw a beer can on the ground by 
the driver's side door with its contents spilled (T. 66). Niesporek approached the outside the 
drivers door of the car and saw Mr. Cobb in the driver's seat and a female in the passenger seat 
of the car. Niesporek asked Mr. Cobb for identification and then asked them if there was any 
more alcohol in the vehicle (T. 69). Mr. Cobb responded that the only other alcohol on his 
person or in the car was an unopened beer can in the back seat of the car(T. 69). 
Meanwhile a back-up officer arrived and asked the female passenger if there was any 
other alcohol in the vehicle. The officer had observed another open container in the space 
between the passenger seat and the passenger door. The officer asked the female officer to hand 
that out, which she did (T. 69, 70). 
Niesporek testified that based on his observations, he believed Mr. Cobb to be intoxicated 
and asked him to step out of the car in order to administer a field sobriety test (T. 70). 
Mr. Cobb underwent a field sobriety test, the results of which made the officer testify 
that "[He] did not feel that [Mr. Cobb] was that intoxicated."T. 71). 
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After the field test, Niesporek did a pat down search of Mr. Cobb (T. 71). Nothing was 
found on Mr. Cobb during the pat down (T. 71). However, the pat down was done after the field 
sobriety tests were done on Mr. Cobb-not prior to the numerous filed sobriety tests (T. 71). 
After Mr. Cobb and the female were searched, the officers went to the car and did a 
search of the car (T. 71,72). Niesporek testified that the search was performed in order to "see if 
there was any other alcoholic open containers or any other evidence of anything else." (Tr. 71 & 
90). Prior to the search of the car the officers did not issue citations for open containers to Mr. 
Cobb or the female passenger. Mr. Cobb was not under arrest, nor was he asked for consent to 
search his motor vehicle (T. 60-90). 
Niesporek testified that his justification for a search of the vehicle was to look for more 
open containers of alcohol (T. 71, 90). In looking for more bottles of alcohol-presumably beer 
cans similar to what they had already located-the officers searched in a black make-up bag (T. 
90,91) in which they found a package of zig zag rolling papers. In the drivers side door, the 
plastic space on the inside of the door, under a napkin, a purple pipe was found (T. 118). 
Also found was a pen that was taken apart to leave only the outer shell (Tr. 72). All of 
these items were taken as evidence, sealed and placed in the trunk of the officer's patrol car (Tr. 
73). While one officer was pulling the pipe out of the door, the other officer had opened a black 
back-pack in the car and was searching the back-pack (T. 91). 
After Niesporek testified, Officer Morgan, the back-up officer, testified that he began to 
search the vehicle-not just to look for alcohol but because he thought it was a full consensual 
search of the vehicle (T. 117). However, Mr. Cobb had never given consent to search the vehicle 
(T. 128). The trial court stated that no consent had been given and that Morgan was searching 
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without consent and laboring under the wrong conclusion that it was a consensual search (T. 
128). 
After Niesporek and Morgan testified the court excused the jury and heard motions 
relating to the evidence. Officer Morgan did not testify in the preliminary hearing on the case 
and his testimony at trial was not based on a report or any prior document provided to defense 
counsel. Defense counsel referred to the preliminary hearing transcript in accounting for all six 
beer cans as they were found at the scene (t. 127). 
Trial counsel for Mr. Cobb made a verbal Motion to Suppress the evidence on the basis 
that Mr. Cobb was not under arrest after his field sobriety tests-in fact he passed them; he had 
not been issued citations, asked for consent to search his car or given the officers any indication 
that anything else was in the car. On the pretext that they were looking for more alcohol the 
officers looked in spaces too small to hold the alcohol, i.e., a makeup bag, the plastic map pocket 
on the door etc. On this basis counsel asked the court to suppress the evidence (T. 122). 
The prosecutor argued against the motion on the basis that the officers-in the course of 
the search-found empty containers small enough to hold drugs and therefore had probable cause 
to search the car without consent and with a purpose other than to look for alcohol (T. 123). 
The trial court was troubled by the search of the car. Additionally, the trial court was 
troubled by testimony of Niesporek related to finding methamphetamine in the police car after 
removing Mr. Cobb from the car at the police station (T.131). 
After the search, Mr. Cobb was put into custody by the officers for the open container 
violation and for the possession of drug paraphernalia (T. 74). After arriving at the police station 
and taking Mr. Cobb into the station for booking, the arresting officer returned to his car in the 
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sallyport and noticed two clear bags with a white powdery substance in them on the floor in the 
back seat (T. 78). The substance in the bags was tested at the Utah State Crime Lab and found to 
be Methamphetamine (T. 114). The arresting officer then returned to booking to add charges of 
possession of a controlled substance against Mr. Cobb (T. 80). 
Niesporek testified that he did a search of the police car to see if there were any drugs or 
other items in the car-finding that it was clear-he placed Mr. Cobb in the police car. When he 
got to the police station he found two small baggies of drugs in the car. Knowing the car was 
clear when he put Mr. Cobb into it, Niesporek determined that the drugs belonged to Mr. Cobb 
and he believed that Mr. Cobb moved around in the car and took the drugs from his person and 
dumped them in the car to avoid detection (T. 74, 75, 77,78, 79, 86-89). 
The court stated that it watched the video of the alleged search of the police car and the 
placing of Mr. Cobb in the car and the court determined that there was no search of the car before 
Mr. Cobb was placed in the police vehicle (T. 131). 
The prosecutor objected to the verbal suppression motion alleging that the defense 
attorney should have filed a written motion prior to getting the jury impaneled (T. 137). 
However, the defense attorney stated that not only did officer Morgan not testify at the 
preliminary hearing, but that Niesporek testified a bit inconsistently (T. 141). The trial court did 
not rule on the motion at that time but took the matter under advisement (T. 142). After the jury 
returned guilty verdicts the trial court told defense counsel it would entertain the suppression 
issue as a motion for new trial (T. 209) however no motion for new trial was filed by trial 
counsel. Therefore, the issue is now raised on appeal both as plain error on the part of the court 
for failing to suppress the evidence and on the part of defense counsel for failing to file pre-trial 
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motions or a motion for new trial as directed by the court in order to address the suppression 
issue. 
SUMMARY OF ARGUMENT 
Mr. Cobb objects to the admission of evidence into trial that was obtained during an 
illegal search of his vehicle. This evidence would include the drug paraphernalia and the 
controlled substance. 
Additionally, Mr. Cobb alleges that his trial counsel, Scott Broadhead, was ineffective in 
that he failed to file pre-trial motions or a motion for new trial based on the suppression issue. 
ARGUMENT 
POINT ONE: THE TRIAL COURT ERRED IN ALLOWING INTO TRIAL EVIDENCE THAT 
WAS OBTAINED INCIDENT TO A SEARCH THAT WAS CLEARLY ILLEGAL AND A 
VIOLATION OF MR. COBB'S FOURTH AMENDMENT RIGHT PROHIBITING 
"UNREASONABLE SEARCHES AND SEIZURES". 
In reviewing the trial court's ruling, this Court must review the facts in the light most 
favorable to the trial court's findings. State v. Anderson. 910 P.2s 1229 (Utah 1996), quoting 
State v. Pena. 869 P.2d 932, 936 (Utah 1994), State v. Ramirez 817 P.2d 774, 782 (Utah 1997). 
In order to prove that the trial court erred in its ruling, Mr. Cobb must show that the search of his 
vehicle was clearly illegal, and a violation of Mr. Cobb's Fourth Amendment protection against 
unlawful search and seizure. 
The trial court erred in its ruling by not suppressing evidence presented in trial that was 
clearly obtained incident to a search that was illegal. The Fourth Amendment of the United 
States Constitution, as well as the Constitution of the State of Utah declare: "The right of people 
to be secure in their persons, houses, papers and effects against unreasonable searches and 
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seizures shall not be violated..." "Searches and seizures conducted without a warrant are 
'unreasonable per se unless [they] fall within a recognized exception to the warrant requirement 
of the Fourth Amendment/" State v. Spurgeon 904 P.2d 226 (Utah App. 1995), quoting State v. 
Bartlev. 784 P.2d 1231,1235 (Utah App. 1989). Departures from this requirement are limited to 
"a few specifically established and well-delineated exceptions. Katz v. United States. 389 U.S. 
347,357, 88 S.Ct. 507, 514,19 L.Ed.2d 576 (1967). Such exceptions include searches incident 
to arrest, searches of movable vehicles, and seizure of clearly incriminating evidence in plain 
view. State v. Spurgeon. 904 P.2d 226 (Utah App. 1995). 
Such exceptions must be supported by probable cause. In the case of Mr. Cobb, his 
search was clearly not incident to arrest. Officer Niesporek testified that Mr. Cobb was not under 
arrest. Mr. Cobb had passed the field sobriety tests and was waiting for the police to issue a 
citation. Instead of issuing a citation the police conducted an unauthorized search of Mr. Cobb's 
car. Officer Morgan was under the mistaken impression that he was conducting a consensual 
search of the vehicle. Officer Niesporek was searching the car without consent but on the basis 
that he need to check for more alcohol or "anything else" (T. 71). 
The trial transcripts detailing the testimony of the two officers as well as the discussion 
between the judge, the prosecutor and defense counsel indicate that the search was not incident to 
arrest, it was not consensual and therefore is in violation of the law (T. 132-142). 
Although the prosecutor did not argue the plain view doctrine, the "plain-view" exception 
also clearly did not apply for the seizure of the drug paraphernalia since the pipe and the rolling 
papers were found under a napkin in the seat pocket and inside a bag, respectively (T. 90-2). 
Since Mr. Cobb was not yet under arrest for the open container violation, the officers 
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were not justified in searching his vehicle for further evidence to see, as the arresting officer said, 
"if he was going to receive a citation [for the open container] or if he was going to be transported 
to jail at that time" (T. 90). Mr. Cobb alleges that such a search is unreasonable because he could 
not be arrested for DUI, having passed the field sobriety test (T. 89-90). Furthermore, it seemed 
Mr. Cobb would not be arrested for the open container, because the officer's already had ample 
evidence of an open container violation and had yet proceeded with an arrest (T. 89). 
Officer Niesporek himself stated that he was looking in the car for "anything else" so 
clearly it was not a cursory search in places where alcohol could be found. Additionally, officer 
Morgan was conducting a full scale consensual search so he was looking anywhere for 
everything. The officer's own testimony supports the fact that the search was beyond the scope 
provided by the stop and therefore illegal. Any evidence found as a result of the stop should be 
suppressed as a fruit of the poisonous tree..'1 Wong Sun v. United States, 371 U.S. 471., 487-88, 
(1963). 
POINT TWO: MR. COBB'S DEFENSE COUNSEL WAS INEFFECTIVE IN HIS 
REPRESENTATION OF MR. COBB IN THAT HE FAILED TO RAISE PERTINENT ISSUES 
REGARDING THE EVIDENCE IN THE FORM OF A PRE-TRIAL MOTION OF MOTION 
FOR NEW TRIAL. 
In order to establish ineffective assistance of counsel, Defendant must show that defense 
counsel's representation "'fell below an objective standard of reasonableness,'" and that, but for 
the deficient representation, there is a "reasonable probability" that the result would have been 
different "A reasonable probability is a probability sufficient to undermine confidence in the 
outcome." Strickland v. Washington. 466 U.S. 668, 688, 694,104 S. Ct. 2052,2064,2068 
(1984). 
10 
At sole issue for Mr. Cobb is whether his Defense Counsel, Scott Broadhead, was 
ineffective in his assistance to Mr. Cobb because he failed to enter a timely Motion to Suppress 
Evidence prior to trial or after he was aware of officer Morgan's testimony, in failing to file a 
Motion for New Trial. 
Rule 12 of the Utah Rules of Criminal Procedure dictates that motions to suppress 
evidence be raised "at least five days prior to trial" in the form of a written motion. The court 
record indicates that no such motion was filed by Mr. Broadhead until he did so verbally in trial 
after the State rested their case. Additionally, Mr. Broadhead failed to file a Motion for New 
Trial within ten days after the verdict as required by law and as requested by the trial court 
Mr. Cobb asserts that such an action on the part of his counsel was injurious to his case 
because it did not give the Court ample time to rule on such a motion based on its merits. The 
trial transcript indicates that such a motion to suppress might have been granted by Judge 
Young(Tr. 132,134), had it been timely, but the timing of the motion attached jeopardy to the 
State's case, and so the Court was inclined to merely take the motion under advisement (Tr. 137, 
140-2). 
Mr. Cobb asserts that had a motion to suppress evidence been timely filed by his counsel, 
it may well have been granted on its merits. If such was the case, the State would have had to 
present its case against Mr. Cobb without much of the evidence that it presented, such as the 
paraphernalia and the controlled substances If such were the case, it is obvious that the outcome 
could have been very different, at least enough to "undermine confidence in the outcome" of the 
trial. Strickland v. Washington. 466 U.S. 694,104 S. Ct. 2068 (1984). 
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CONCLUSION 
Mr. Cobb respectfully requests that this Court reverse his conviction and remand his case 
for a new trial with a specific direction as the admissibility of the evidence which is at issue. 
RESPECTFULLY SUBMITTED this < 2 _ day of N^kxJL , 2001. 
JUUEGEORGE 
Attorney for Brent Cobb, Appellant 
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ADDENDA 
ADDENDUM A 
Y^ 
THIRD DISTRICT COURT - TOOELE COURT 
TOOELE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
BRENT MAYON COBB, 
Defendant. 
Custody: USP 
MINUTES 
SENTENCE, JUDGMENT, COMMITMENT 
Case No: 001300122 FS 
Judge: DAVID S. YOUNG 
Date: September 18, 2000 
PRESENT 
Clerk: taunah 
Prosecutor: ALAN K. JEPPESEN 
Defendant 
Defendant's Attorney(s): JULIE GEORGE 
Agency: Adult Probation & Parole 
DEFENDANT INFORMATION 
Date of birth: November 11, 1961 
Video 
Tape Number: 091800 Tape Count: 10:10 
CHARGES 
1. ILLEGAL POSS/USE OF CONTROLLED SUBSTANCE - 2nd Degree Felony 
Plea: Not Guilty - Disposition: 07/11/2000 Guilty 
2. USE OR POSSESSION OF DRUG PARAPHERNALIA - Class B Misdemeanor 
Plea: Not Guilty - Disposition: 07/11/2000 Guilty 
3. OPEN CONTAINER/DRINKING ALCOHOL IN VEHIC (amended) - Class C 
Misdemeanor 
Plea: Not Guilty - Disposition: 07/11/2000 Guilty 
SENTENCE PRISON 
Based on the defendant's conviction of ILLEGAL POSS/USE OF 
CONTROLLED SUBSTANCE a 2nd Degree Felony, the defendant is 
sentenced to an indeterminate term of not less than one year nor 
more than fifteen years in the Utah State Prison. 
COMMITMENT is to begin immediately. 
Paae 1 r. n 11 r* 
Case No: 001300122 
Date: Sep 18, 2000 
To the TOOELE County Sheriff: The defendant is remanded to your 
custody for transportation to the Utah State Prison where the 
defendant will be confined• 
SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE 
Jail Sentence on Counts II and III to run concurrent with prison 
sentence on Count I and may be served at the prison• 
SENTENCE JAIL 
Based on the defendant's conviction of USE OR POSSESSION OF DRUG 
PARAPHERNALIA a Class B Misdemeanor, the defendant is sentenced to 
a term of 6 month(s) 
Based on the defendant's conviction of OPEN CONTAINER/DRINKING 
ALCOHOL IN VEHIC a Class C Misdemeanor, the defendant is sentenced 
to a term of 90 day(s) 
Credit is granted for time served. 
Credit is granted for 164 day(s) previously served. 
SENTENCE FINE 
Charge # 1 Fine: $1000.00 
Suspended: $0.00 
Surcharge: $850.00 
Due: $1850.00 
Total Fine: $1000.00 
Total Suspended: $0 
Total Surcharge: $850.00 
Total Principal Due: $1850.00 
Plus Interest 
Pacrp 9 r. 
Case No: 001300122 
Date: Sep 18, 2000 
SENTENCE TRUST 
The defendant is to pay the following: 
Attorney Fees: Amount: $250.00 Plus Interest 
Pay in behalf of: TOOELE COUNTY 
Pay fine to The Court. 
CUSTODY 
The defendant is remanded to the custody of the Department of 
Corrections at the Utah State Prison for incarceration. 
Defendant's motion for own recognizance release is denied. 
ADDENDUM B 
A The 4th of April. 
Q Thank you. 
MR. JEPPESEN: I have no other questions for this 
witness. 
THE COURT: Cross-examination? 
MR. BROADHEAD: No questions, your Honor. 
THE COURT: Thank you. 
All right. Your next witness then, Mr. Jeppesen. 
MR. JEPPESEN: Thank you. We'll call Officer 
Niesporek. 
THE COURT: Thank you, Ms. Ussery. 
ROGER NIESPOREK. JR., 
called as a witness by and on behalf of the State in this 
matter, after having been first duly sworn, assumed the 
witness stand and was examined and testified as follows: 
THE BAILIFF: Take a seat in the witness box, 
please. 
State your name for the Court and spell it. 
THE WITNESS: Roger Niesporek, N-i-e-s-p-o-r-e-k. 
THE COURT: How do you spell your first name? 
THE WITNESS: R-o-g-e-r. 
PIRECT EXAMINATION 
PY MR, JEPPESEN: 
Q Thank you, Officer. 
THE COURT: Just had to be sure you knew. There 
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A 
Q 
witness 
The 4th of April. 
Thank you. 
MR. 
. 
THE 
MR. 
THE 
All 
MR. 
Niesporek. 
called 
matter, 
witness 
please. 
3Y MR-
Q 
THE 
JEPPESEN: I have no other questions for this 
COURT: Cross-examination? 
BROADHEAD: No questions, your Honor. 
COURT: Thank you. 
right. Your next witness then, Mr. Jeppesen. 
JEPPESEN: Thank you. We'll call Officer 
COURT: Thank you, Ms. Ussery. 
ROSER NIE3PQREK, JR., 
as a witness by and on behalf of the State in this 
after 
stand 
THE 
having been first duly sworn, assumed the 
and was examined and testified as follows: 
BAILIFF: Take a seat in the witness box, 
State your name for the Court and spell it. 
THE 
THE 
THE 
WITNESS: Roger Niesporek, N-i-e-s-p-o-r-e-k. 
COURT: How do you spell your first name? 
WITNESS: R-o-g-e-r. 
DIRECT EXAMINATION 
JEPPESEN; 
Thank you, Officer. 
THE COURT: Just had to be sure you knew. There 
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are some 
name. 
Q 
A 
Q 
officer? 
A 
Q 
to that? 
A 
Q 
Rogers with D's in them. 
MR. JEPPESEN: Yeah, a D. 
THE COURT: That's why I had you spell the whole 
MR. JEPPESEN: Thank you. 
(By Mr. Jeppesen) And are you a Junior? 
Yes. I am. 
All right. How long have you been a peace 
I've been with Tooele City for three years. 
And were you employed with another agency prior 
I was with Stockton for about six months. 
All right. And were you so employed on Tuesday, 
March 14th, about 8:00 in the morning? 
A 
Q 
Yes. I was. 
What—what time did you shift start that day, if 
you recall? 
A 
Q 
A 
Q 
drinking 
A 
Q 
Five in the morning. 
All right. And were you in a marked patrol car? 
Yes. I was. 
Did you receive a radio dispatch about people 
in a car? 
Yes. I did. 
And where was the location you were asked to 
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respond to? 
A To the Landmark Apartments on 400 North, the car 
was supposed to be parked on 400 North in front of the 
Landmark Apartments. 
Q Okay. And was there a description of the vehicle 
you were to be looking for given? 
A A green Pontiac with two people in the car. 
Q All right. And when you got to that location— 
first of all, was it daylight out, at that time? 
A Yes. It was. 
Q And about what time do you think you got there? 
A Shortly after 8:00. 
Q And was—did you have any other officers riding 
with you in your vehicle on that date? 
A No. I did not. 
Q When you responded to that location, were you 
able to locate the vehicle? 
A Yes. I was. 
Q Were there any other vehicles parked in front of 
the apartments, in that immediate vicinity? 
A There—there were other cars parked in front of 
Landmark• 
Q Is that a parallel parking area? 
A Yes. 
Q And what color of a car was it? 
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1 A A green car, 
2 Q And did you—where did you park in relation to 
3 the vehicle? 
4 A I parked directly behind it. 
5 Q Do you have a video camera in your vehicle? 
6 A That's correct. 
7 Q And when did you turn the video on, if at all? 
8 A The video came on—I looked back, when I had the 
9 subject exit the vehicle, I looked back and observed that 
10 it was not on. I had another officer go back and turn it 
11 on at that time, because it did not come on at the stop. 
12 Q Who was that? 
13 A Sergeant Morgan with the sheriff's office. 
14 Q All right. When you first arrived at the 
15 location, was there a back-up officer with you? 
16 A Shortly after I arrived, another officer arrived. 
17 I was the first one on the—there. 
18 Q You were the first one? And then—and who was 
19 the other officer? 
20 I A Morgan. 
21 Q All right. 
22 A With the sheriff's office. 
23 Q What did you do first? 
24 A When I first arrived, I observed the vehicle and 
25 I also observed that there was a beer can outside the 
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driver's door that had been knocked over and had stuff 
spilled out of it. I made contact with the driver, after 
pulling in behind the car. 
Q All right. And did you identify the driver and 
the occupant? 
A Yes. I walked up and I asked for the driver's 
driver's license. 
Q And was that supplied to you? 
A Yes. It was. 
Q And who was identified on the license? 
A Brent Cobb. 
Q Did it have a picture? 
A Yes. 
Q And did it appear that the person who gave you 
that license was in fact Brent Cobb? 
A Yes. 
Q Is he in the courtroom today? 
A Yes. He is. 
Q What's he wearing? 
A Light blue shirt# hair is blondish. 
Q All right. 
MR. JEPPESEN: May the record reflect the witness 
has identified the defendant? 
THE COURT: Do you acknowledge identity? 
MR. BROADHEAD: Yes, your Honor. 
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THE COURT: Thank you. 
MR. JEPPESEN: Thank you. 
Q (By Mr. Jeppesen) Did you also identify the 
passenger? 
A Yes. She was—I didn't ask for her I.D. Another 
officer, Officer Morgan got her I.D. and obtained her 
information. 
Q All right. And did you recognize her, yourself? 
A At that— 
Q Did you know her? 
A No. I did not. 
Q All right. After obtaining the driver's license 
and identifying the driver as Brent Cobb, what did you do 
then? 
A I asked Mr. Cobb if he had any other alcoholic 
beverages in his vehicle and indicated towards the one that 
was on the ground outside of the door. And he advised that 
he had one can and he handed me a (sic) unopened can of 
beer. 
Q Do you recall if it was cold or warm? 
A I don't recall. 
Q Okay. And then what happened? 
A Officer Morgan arrived. He was on the passenger 
side and he advised me that there was an unopened—there 
was an open can of beer on—between the passenger seat and 
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the passenger doorf next to the passenger. And I had her 
hand that out. 
Q What did you do when he told you that? 
A I asked the passenger to hand me the open 
container. 
Q And did she do so? 
A Yes. She did. 
Q Then what happened? 
A After that, I had the driver exit the vehicle. 
Q And what was your purpose in doing that? 
A I had him go back to take some field sobriety 
tests. 
Q And what is the purpose of field sobriety tests? 
A To see if the driver is too intoxicated to safely 
drive a motor vehicle, see if he can drive or can't drive. 
Q And so those tests were performed behind his 
vehicle, in front of your—and in front of yours? 
A Off to—behind his, and off to the side, up on 
the sidewalk. 
Q Okay. And from—and—and that's when the video 
was started? 
A Yes. It was. 
Q And from the tests that he performed, did you 
draw a conclusion as to whether he was intoxicated to the 
degree that he couldn't drive safely? 
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1 A I did not feel that he was that intoxicated. I 
2 observed clues that showed that he was slightly impaired, 
3 but not to the point that he couldn't drive. 
4 Q All right. And because of that, you did not 
5 arrest him for DUI? 
6 A That is correct. 
7 Q What happened next after you completed the field 
8 sobriety tests? 
9 A I did a quick pat down of Cobb and then I went 
10 and did a—a search of the vehicle. 
11 Q And what was the purpose of doing that? 
12 A To see if there was any other alcoholic open 
13 containers or any other evidence of anything else. 
14 Q Where was Deputy Morgan during this period? 
15 A He was—I don't remember exactly, I cannot recall 
16 where he was standing during the field sobriety, but when I 
17 did the search of the vehicle, he went to the driver's 
18 side. 
19 I Q He went to the driver's side? 
20 A Correct. 
21 J Q And you went to the passenger side? 
22 A Correct. 
23 Q And had the passenger exited the vehicle at that 
24 point? 
25 A Yes. Morgan had her exit the vehicle while I was 
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doing the field sobriety. 
Q Okay. So, when you returned to the vehicle, 
there was no occupants in it? 
A That's correct. 
Q And what happened next, as you and Deputy Morgan 
commenced to a quick look through the car? 
A We started going through the vehicle. We found 
drug paraphernalia items in the vehicle. Morgan found a 
pipe in the driver's door, I found some zigzags and a pen 
that had been taken apart and looked like it had been used 
as a straw to snort controlled substances. 
Q Show you what's marked as Exhibit 2. Ask you if 
you can identify that. 
A Yes. This is the pipe that Morgan located, these 
are the zigzags and then the pen that I had located. 
Q Now, when you say it's a pen, what part of a pen 
is it? 
A Just the casing, the outer shell. 
Q Does that have any significance to you— 
A I— 
Q —from your training and experience? 
A People take these apart and they can use them to 
consume controlled substances. 
Q All right. And I—I note that the rolling papers 
are not zigzag brand. I think you listed them as zigzags, 
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what do—what do you mean by that? 
A That's just what we call them. 
Q Okay. 
A Type of rolling paper. 
Q Okay. And there's a white container; what was 
that? 
A I don't recall. 
Q After you found these items, what did you do with 
them? 
A They were placed in my patrol car, in the trunk. 
Q And then are you the one that packaged them up 
and sealed them? 
A Yes. I am. 
Q Is this your initials here? 
A Yes. It is. 
Q Okay. 
MR. JEPPESEN: May that be published to the jury, 
your Honor? 
THE COURT: Any objection? 
MR. BROADHEAD: No, your Honor. 
THE COURT: It may. 
Q (By Mr. Jeppesen) Upon finding the rolling 
papers, the purple pipe and the pen barrel, what did you do 
then? 
A I then took Mr. Cobb into custody, placed 
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handcuffs on him and placed him in my patrol car. 
Q And for what did you arrest him? 
A For the open container and also for the 
possession of the drug paraphernalia. 
Q All right. And when you walked back to your car 
with him, where did you place him? 
A I first had him step—I placed him by the back 
door so I could conduct a search on my vehicle, where he'd 
be seated. I checked around the seat, under the seat to 
make sure there was nothing in that area, to make sure that 
my car was clean so that I knew there—so that I knew there 
was nothing in the vehicle before he got in. 
Q Okay. Is this a customary exercise that you 
undertake? 
A Yes. It is. 
Q And when you looked under the seat, behind the 
seat, between the seats, on the seat, was there anything in 
the car? 
A No. There was not. 
Q Of any kind of an incriminating nature? 
A No. There was not. 
Q Then what did you do? 
A I then placed Mr. Cobb in to the front passenger 
seat and then I turned my in dash camera around from facing 
out to facing him. 
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Q Did you secure him in the vehicle in any manner, 
other than having him placed in handcuffs? 
A 
Q 
A 
if he was 
Q 
I really don't recall. If— 
Did he have a seat belt on him? 
I normally do. I do not recall in this incident 
in a seat belt or not. 
Okay. And where were his hands cuffed, in front 
or in—behind him? 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
do then? 
A 
Behind him. 
What is the purpose of doing that? 
To secure them. 
Is that— 
Policy. 
It is? 
Yes. 
Policy of your department? 
Yes. 
After you placed him in the vehicle, what did you 
I then went to do the inventory of the vehicle on 
the impound. 
Q And were you able to find any registration for 
the vehicle? 
A 
Q 
I don't recall. 
Did Mr. Cobb acknowledge that it was his car? 
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A Yes. 
Q Did he tell you the registration was in the 
vehicle? 
A Yes. 
Q All right. How long did it take to complete the 
inventory and arrange for someone to come and take the 
vehicle into custody? 
A (Inaudible) probably about maybe 10 or 15 
minutes. 
Q Is all of that on the video? 
A Yes. 
Q And the video ends, when? 
A After he is put into jail, I go back out to my 
vehicle, I then turn the camera off. 
Q So, at the end of the video, we're going to have 
a long, boring stretch of looking at the wall? 
A Correct. 
Q Okay. 
A So, there's no—there's nothing on that. 
THE COURT: Let me ask this: Is there anything 
at the end of looking at the wall that needs to be shown? 
MR. JEPPESEN: No. 
THE COURT: So, you're comfortable that to 
conclude the video, if we watch it, I don't know what 
you're leading to, would you be comfortable as well, Mr. 
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1 Broadhead, to—to conclude the video at the point where 
2 it's focused on the wall? 
3 MR. BROADHEAD: Yes. Just to make sure I 
4 understand and that means, when you say focused on the 
5 wall, that's after you've taken Mr. Cobb out of the vehicle 
6 and into the jail; is that correct? 
7 THE WITNESS: Correct. 
8 MR. BROADHEAD: Okay. Yes. 
9 THE COURT: All right. And we don't need to 
10 watch that. 
11 Q (By Mr. Jeppesen) When you got to the jail, 
12 where—where did you park your car? 
13 A Inside the, what they call a sallyport, a large 
14 garage. 
15 Q And how do you get access to that? 
16 A Dispatch opens the door for you, you go in and 
17 then they close the door. 
18 Q All right. And after the doors are closed, then 
19 what do you do? 
20 A Then I exit my vehicle, I secure my weapon into 
21 the trunk of my vehicle and then get the—got Mr. Cobb out, 
22 secured the car, took him into the—took him to the, what 
23 they call the booking door, they open that up and you go 
24 inside and then they close it. 
25 Q All right. Did anyone have access to your 
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1 vehicle during the time it was in the sallyport? 
2 1 A No. 
3 Q Before you returned to it after Mr. Cobb was 
4 booked into the jail? 
5 I A No. 
6 Q Was there any—did you secure your vehicle in any 
7 way other than the fact that it was in the controlled 
8 sallyport? 
9 I A It was locked. 
10 Q All right. After Mr. Cobb had been booked and 
11 you filled out whatever paperwork the jail requires, what 
12 did you do then? 
13 A Then I went back out to my vehicle to leave. As 
14 I was going to leave, I looked in the back and observed the 
15 two bags of—two clear bags that had a white powdery 
16 substance in them. 
17 Q And when you saw those, what did you do with 
18 them? 
19 A I then took possession of them. I went back into 
20 the jail, I advised Mr. Cobb that I was also going to 
21 charge him with possession of methamphetamine, I added that 
22 to the booking and then I left to my department. 
23 Q Very well. And I#ll show you what is marked as 
24 State's proposed Exhibit 1 and ask you if you can identify 
25 that? 
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A These are the two bags that I located in the back 
of my vehicle on the floor. 
Q 
them? 
A 
Q 
A 
Q 
A 
Q 
And after you found those, what did you do with 
Well# everything was placed into evidence. 
And were they sealed in that bag by you? 
Yes. They were. 
And that's your initials on the seal? 
Yes. It is. 
When you sealed them, that blue tag wasn't there; 
isn't that correct? 
A That is correct. 
Q Do you know where that came from? 
A Says Utah State Crime Lab. 
Q All right. Thank you. I note that these two 
bags do not seem to have very much white powder; is that a, 
from your experience, customary amount? 
A Yeah. There— 
Q For personal consumption? 
A Yeah. There's not very much for personal 
consumption, quarter grams or sometimes more. 
Q Thank you. 
MR. JEPPESEN: We'd ask that the Exhibit 1 be 
published to the jury. 
THE COURT: It may be. 
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Mr. Jeppesen, would you just—publish that to the 
jury and let it be circulated. I need to make a phone call 
at 11:30 and I just—I'll just be just a minute, if 
everybody would just stay in place. 
THE BAILIFF: All rise. 
THE COURT: No, the—we don't need to rise, just 
stay comfortable. (Inaudible) 
(Off the record.) 
THE COURT: All right. Please continue. 
Q (By Mr. Jeppesen) So, you went back in the jail 
and you informed him that you were charging him and added 
that to the booking sheet? 
A Yes, I did. 
Q (Inaudible) the drugs? 
A Yes. 
Q Okay. After doing that, what did you do then? 
A I went back to the police department and reviewed 
the videotape from my in dash camera. 
Q And have you brought that video with you today? 
A Yes. I have. 
Q Does it have other arrests that you have made 
during that same time period on it? 
A There—I believe there's other arrests on the 
videotape. 
Q And so this is a tape that you use in the regular 
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course of your business? 
A Yes. It is. 
Q And has it been in your possession during the 
period from the defendant's arrest until today? 
A It's been at the police department. 
Q And did you set the video today to the point 
where you began the video on this incident? 
A Yes. 
MR. JEPPESEN: And we'd ask then, your Honor, 
that we view that video. 
THE COURT: Any objection? 
MR. BROADHEAD: No. 
THE COURT: Thank you. You may proceed. 
Can each of you see that okay? If you cannot, 
raise your hand. No affirmative response. 
THE BAILIFF: Can you see it, your Honor? 
THE COURT: Yes. I'm fine, thank you. 
THE BAILIFF: Okay. 
THE WITNESS: It'll start after this. 
Q (By Mr. Jeppesen) This is on Fairlane, right? 
A Yes. It was a medical assist. 
THE COURT: So that is a coded time and date? 
THE WITNESS: Yes. 
THE COURT: All right. 
THE WITNESS: Any time you change, there's—it-
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it records whatever you (inaudible) 
(Whereupon, the videotape was played.) 
Q (By Mr. Jeppesen) Who is the other officer 
that's assisting you there? 
A Morgan, from the sheriff's office. 
Q And what is he doing at this point? 
A He has a portable breath test. 
Q And what happened with that breath—breath test? 
A It wasn't working correctly, I believe the 
batteries were low or something, so we had to use—go to—I 
had—I also had a portable breath test that I use. 
Q So you went and got your machine? 
A Correct. 
Q Thank you. 
(Playing of the videotape resumed.) 
Q (By Mr. Jeppesen) How is it we can hear your 
voice on the video? 
A I have a microphone that's on my uniform. 
(Playing of the videotape resumed.) 
Q (By Mr. Jeppesen) What is a 10-51? 
A A wrecker. 
(Playing of the videotape resumed.) 
THE COURT: How much longer do you anticipate the 
tape to go? Do you have an idea? 
MR. JEPPESEN: We'll ask the witness; 15 minutes. 
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1 THE COURT: Why don't we just conclude at this 
2 point and then do the rest (inaudible) 
3 MR. JEPPESEN: Thank you. 
4 THE COURT: All right. We'll take our noon 
5 recess at this time. Again, remember my caution not to 
6 discuss the case with anyone. I'll ask you to return so 
7 that we can reconvene in Court promptly at 1:30. So, if 
8 you'll—I know that that's a little longer than you might 
9 expect, but sometimes attorneys need a little extra time to 
10 prepare; so if you'll be back here by about 20 after 1:00, 
11 we'll be ready to go at 1:30. 
12 We'll be in recess. 
13 (Recess.) 
14 THE COURT: Good afternoon. 
15 I'm informed that there were some questions of 
16 law before we recall the jury. 
17 MR. JEPPESEN: Your Honor, I needed to confirm 
18 that the original prior conviction, the certified copy, is 
19 in the Court's file from the preliminary hearing. 
20 THE COURT: Yeah. Did you look in the file? 
21 MR. JEPPESEN: I haven't. 
22 THE COURT: Okay. Do you have a—an approximate 
23 date as to when it might have been filed? 
24 MR. JEPPESEN: The preliminary hearing was March 
25 5th— 
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MR. BROADHEAD: It would be April 5th, your 
Honor. Can't be March, March he—he was arrested on March 
14th, so... 
MR. JEPPESEN: Yeah. That's true. 
(Inaudible) 
THE COURT: Would you close that door, please? 
THE BAILIFF: Yes, I will. 
MR. JEPPESEN: Is it listed on the yellow—excuse 
me—log there from the clerk? 
THE COURT: Have you seen it—is it on the 
docket, have you looked at—looked at the docket? 
THE CLERK: Is it a part of the evidence? Would 
it be on the evidence sheet? 
THE COURT: The evidence sheet does show a crime 
report of controlled substance, certified copy of 
conviction— 
MR. JEPPESEN: Yeah, that's— 
THE COURT: —beer cans, paraphernalia and drugs. 
So, it's No. 2, the certified copy of the conviction. So— 
MR. JEPPESEN: I have a copy if the original's 
not on file. 
THE COURT: Well, is it placed then into the 
evidence room or is it placed in the file here? Oh, it's 
in the bottom, in a separate envelope. 
MR. JEPPESEN: Thank you. 
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THE COURT: All right• You're welcome. 
Let's bring in the jury. 
All right. Thank you. The record may show we're 
reconvened in the presence of the jury. The reason I was 
here before is we had a matter of law to deal with briefly 
outside the presence of the jury. We've done that. 
You may continue then the video exam— 
demonstration. 
MR. JEPPESEN: Thank you. 
(Playing of the videotape resumed.) 
MR. JEPPESEN: With the Court's permission, I'll 
fast forward to the entry into the sallyport. 
THE COURT: Any objection? 
MR. BROADHEAD: No, your Honor. 
THE COURT: Thank you. 
(Playing of the videotape resumed.) 
MR. JEPPESEN: Officer, if you'd take the stand 
again. 
MR. BROADHEAD: Your Honor, before Mr. Jeppesen 
continues with his questioning, could I invoke the 
exclusionary rule at this part? 
THE COURT: Yes. At any time— 
MR. BROADHEAD: I'm particularly concerned about 
Officer Morgan who I want to— 
THE COURT: At any time during the proceedings, 
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you may request under Rule 615 that any witnesses who are 
present in the court please leave until you are called to 
testify. Don't discuss your testimony with anyone except 
the attorneys. 
MR. JEPPESEN: (Inaudible) have Officer 
Niesporek—or Naisbitt? 
MR. BROADHEAD: I~I'11~ 
THE COURT: The rule applies to every—everyone 
once it's invoked, so that's fine. 
MR. JEPPESEN: Okay. We'll ask Ms. Ussery and 
the doctor to go outside, please. 
ROGER NIESPOREK. JR.. 
recalled as a witness by and on behalf of the State in this 
matter, after having been previously duly sworn, assumed 
the witness stand and was examined and testified further as 
follows: 
DIRECT EXAMINATION (Continuing) 
BY Mft. JEPPESEN: 
Q For the record, Officer, state your name again. 
A Roger Niesporek, Jr. 
Q And you were sworn and were testifying prior to 
the noon break; is that correct? 
A That is correct. 
Q When you placed the handcuffs on the defendant, 
how were they placed, as far as the location between of the 
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chain between the two handcuffs? 
A The handcuffs are placed, you put them on and 
they're between the bone and the hand. 
Q And where is the connection between the two? 
A There's a chain that connects both of them 
together. 
Q All right. And that is between the two hands? 
A Correct. 
Q When he—when you got in the car preparatory to 
leaving the scene, he complained, something about his hand 
being numb? 
A Yes. He did. 
Q And when you got him out of the car to checks the 
cuffs, how were the cuffs, handcuffs at that time 
positioned? 
A His hands weren't how I placed him in it, looked 
like it may have been twisted around and then they were 
kinda tied on, how he twisted his arms around, hands inside 
of it. 
Q So, the hand was turned to the outside instead of 
the inside? 
A Yeah. He just tried to turn his hands inside the 
handcuffs. 
Q And that's—how did you—is that how you placed 
them on him? 
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1 A No. They were placed on him, checked for fit, 
2 make sure they're between the two bones and that there was 
3 enough space between them. 
4 Q Had he complained to you any time prior to your 
5 getting in the car to leave, about the cuffs being too 
6 tight? 
7 A I think he did one time say that they were a 
8 little tight. 
9 Q And when you got him out of the car, did you 
10 remove the cuffs and then reposition them or how did you 
11 fix them? 
12 A I loosened it, repositioned his hands and then 
13 put them back down to secure it. 
14 Q In addition to the squirming around in the seat 
15 that you observe on the film, was there any other 
16 suggestive, furtive movements that you observed in the 
17 video? 
18 A Just all the movement, I observed all the 
19 movement in the vehicle, where he was moving around. He 
20 moved the camera with his head so it wasn't facing him. 
21 You can see a lot of movement, and then he—then he moves 
22 the camera back so it's kinda facing him again, after a lot 
23 of movement. 
24 Q Thank you. 
25 MR. JEPPESEN: I have no other questions of this 
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1 witness. 
2 THE COURT: Cross-examination? 
3 CflOgg-EXiWINATIoy 
4 BY MR. BROADHEAD: 
5 Q Okay. Officer Niesporek, to—let's just kind of 
6 review a few things. First of all, you approached the 
7 vehicle because you'd received a report that there was 
8 somebody in a vehicle drinking alcohol; is that correct? 
9 A That's correct. 
10 Q And then seeing the can of beer outside of the 
11 car kind of confirmed that—that previous report; is that 
12 J correct? 
13 A Correct. 
14 Q Okay. Once you approached the vehicle, you saw 
15 that can and later on, you were advised there was another 
16 open container in the vehicle; is that correct? 
17 A That's correct. 
18 Q And is that why you asked Mr. Cobb to exit the 
19 vehicle? 
20 A Correct. 
21 Q Okay. And the purpose to get him to exit the 
22 vehicle, was to do—to inquire about a DUI, possibly? 
23 A Yeah. Do a field sobriety and to investigate the 
24 open container further. 
25 Q Okay. Now, as we've seen from the videotape, you 
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didn't find any, I guess, sufficient evidence to proceed 
with the DUI arrest; is that correct? 
A That is correct. 
Q Okay. At this point, determined then that you 
were going to search the vehicle? 
A That is correct. 
Q Now, Mr. Cobb was not—not under arrest at this 
point; is that correct? 
A He wasn't. I hadn't decided if he was going to 
receive a citation or if he was going to be transported to 
the jail at that time. 
Q Okay. 
A I was still investigating to see what I wanted to 
do. 
Q Okay. And so when you commenced to search the 
vehicle, what were you looking for, when you— 
A I was looking for more open containers and any 
other evidence that was in the vehicle. 
Q Okay. When you started searching for the open 
containers, you—you testified that some drug paraphernalia 
was found. Where did you find those items? 
A The ones that I located or the ones that Officer 
Morgan— 
Q Well, let's start with the ones that you found. 
A Okay. There was a bag, I think it was a black 
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bag, that had the zigzags or whatever the name brand on it 
is. And the pen— 
Q Okay. 
A —were in the black bag. There was a lot of 
make-up and stuff in the bag. No I.D. or anything in the 
bag. 
Q Okay. And where was this bag found? 
A In the front on the floor. 
Q In the front passenger— 
A I think--
Q —or driver's side? 
A I believe it was on the passenger side. 
Q On the passenger side, on the floor. Okay. 
And I think you previously testified that Officer 
Morgan found a purple pipe again in the driver's side door; 
is that correct? 
A Correct. 
Q Did you start looking through the backpack before 
or after Officer Morgan found that pipe? 
A I had the bag and I was going to look in the bag. 
I—he said he found it and I was looking in the bag,, 
Q And you were already looking in? 
A Yeah. 
Q Okay. 
A So— 
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Q Now, after you found these zigzag papers and 
things, you were looking for marijuana; is that correct? 
A I just— 
Q Is that usually what zigzags are used for? 
A Zigzags, yes. And then the pipe. 
Q Okay. And so you suspect at this point that 
there might be some marijuana in the car or some—or in the 
bag or something of that nature; is that— 
A Correct. 
Q Okay. In your further search of the vehicle, you 
didn't find any other items of drug paraphernalia or— 
A Just the paraphernalia that we've already— 
Q Just what you found initially? 
A Correct. 
Q Okay. Now, at this point,—now, you also 
searched Mr. Cobb before you started searching the vehicle; 
is that correct? 
A I just did a quick pat down, make sure no weapons 
were on him or anything. 
Q Okay. And we see that on the video; is that 
correct? 
A Yeah. You saw it as I patted his pockets and— 
Q Now, at one point in the video, you stop at his 
right side; what—what was it that you were looking at, do 
you recall? 
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A I felt something in his pocket. I remember 
asking about it. I think on the video, he said it was some 
kind of coin pouch or something. 
Q Okay. 
A I don't— 
Q You don't recall what it was exactly? Okay. 
It certainly wasn't a weapon? 
A No. 
Q Wasn't any items of drug paraphernalia or 
anything of that nature— 
A No. 
Q —correct? Okay. 
Now, after you found the paraphernalia in the 
vehicle, that's when you decided to take Mr. Cobb into 
custody? 
A Correct. 
Q And you placed the handcuffs on him then? 
A Correct. 
Q Now, you said that you—that before placing him 
in your vehicle, you did a quick search of your vehicle; is 
that correct? 
A That is correct. 
Q Okay, Is that some police procedure that you 
normally follow? 
A That's what I do, on—when I arrested somebody, 
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1 before I place them in my vehicle, I do a quick search of 
2 the vehicle, make sure there's nothing in there before I 
3 place them in there. 
4 I Q Okay. And now is that part of your policy or is 
5 that just your practice? 
6 A That's my practice. 
7 Q Okay. And is it—there's no policy on this, is 
8 that what you're telling me? 
9 A I'd have to look, I don't— 
10 Q Okay. 
11 A I know (inaudible)— 
12 Q Okay. 
13 A I don't know if it's actually in writing, I'd 
14 have to look. 
15 Q Okay. But this is something that you—is a 
16 normal course of business, so to speak, that you would do? 
17 A Correct. 
18 Q Okay. Do you specifically remember doing it on 
19 ] this occasion or you just know that that's something you 
20 normally do? 
21 A I remember doing it on this occasion. 
22 Q Okay. And how much time did you take searching? 
23 five seconds? ten seconds? what? 
24 A It was only—I think it maybe took at the most a 
25 minute, I just looked on the sides, looked under, looked in 
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the back, I had some things on the seat that I removed, I 
checked in the—between the two cushions where the seat and 
the back meet* I felt through there, there was nothing 
there and then I had Mr. Cobb sit down. 
Q Okay. Now, was Mr. Cobb already next to your car 
by this car or do you have him standing away from you? 
A He is standing next to the back door, leaning 
against the back door of the vehicle. 
Q Okay. And your testimony—okay. 
And then you placed Mr.—then you placed Mr. Cobb 
in the vehicle and then you continue with your—or not 
continue, you start an impound search; is that correct? 
A Correct. 
Q And I think you already said this, but in your 
impound search, you didn't find anything else— 
A No other— 
Q —incriminating? Okay. 
Now, I guess it's unclear from this, now you had-
-Ms. Richmond was there; is that correct? 
A Correct. 
Q You didn't arrest her; is that correct? 
A That is correct. 
Q Okay. Did you give her a citation at all? 
A No. 
Q No? Okay. 
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Let's see. Now, I think you've already said 
this, but you, after completing the impound search or I 
guess maybe even during it, Mr. Cobb makes a statement to 
you that his hands are numb; is that correct? 
A Yeah. Hands are numb or hands are tight. 
Q Okay. 
A Handcuffs are tight. 
Q And the first time when he tells you that, you go 
on with what you're doing; is that correct? 
A That is correct. I— 
Q Okay. And a few minutes later, you come back 
when he makes another complaint? 
A Correct. 
Q Okay. Now, this—this time is just before you're 
leaving; right? 
A Correct. 
Q Okay. And you loosen—you loosen the cuffs? 
A I rearrange—I took—loosened them, rearranged 
his hand, then I secured them again. 
Q Okay. Now, as—how would you normally—if 
someone's hands are behind them cuffed, are—are their 
hands together this way or is there some other way? How do 
you—how do you normally do it? 
A The hands are— 
Q Palms facing each other; is that what you would 
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say? 
A Yeah. 
Q Okay. In your past# have you had other people in 
your vehicle that have complained that maybe sitting on 
their hands with their hands behind their back is 
uncomfortable? 
A Yes. 
Q Okay. Then I mean, this is not an unusual 
complaint that he lodged? 
A No. 
Q Okay. Now, later on, you testify that there were 
some fingerprints that—or excuse me, no fingerprints, 
there was some—two baggies of methamphetamine that were 
found in your car; is that correct? 
A That is correct. 
Q Now, where did you find them again? 
A They were behind the back—they were behind the 
passenger seat on the floor, directly behind the seat. 
Q Okay. And were they in—in view or did you have 
to search around for them? 
A No. I got in my vehicle, I leaned back and I 
looked down and I could see them, after leaning back and 
looking down. 
Q Okay. So, maybe they were slightly under the 
seat? 
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A They weren't under. May—well, the seat was 
kinda back, I guess you could say it was under that far, 
but it wasn't under the seat. 
Q Okay. 
A It was in the foot area. 
Q Okay. And at that point, you—you determined 
that you believed that Mr. Cobb is the one that—that 
possessed those bags; is that correct? 
A That is correct. 
Q Now, who was the last person that you had in your 
vehicle? 
A Before Mr. Cobb? 
Q Before Mr. Cobb. 
A I don't know. 
Q Had you had anybody else in your vehicle that 
day? 
A I don't believe I did. 
Q You don't believe you did? Okay. 
And this is approximately, what, 8:00, 8:00 a.m. 
in the morning that all this happens; do you remember about 
what time you came on to your shift that day? 
A Five in the morning. 
Q About 5:00 in the morning? Okay. 
Did you work the previous day? 
A I believe I did. 
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that 
Q 
day? 
A 
Okay. Did 
Not that I 
you have 
recall. 
anybody else in your vehicle 
Q Not that you recall? 
A I don't. 
Q You're not sure exactly; is that what you're 
telling me? 
A Yeah. 
Q Okay. All right. Did you request that these two 
bags of methamphetamine, did you request any fingerprint 
tests on these bags or anything of that nature? 
A I just—I placed them into evidence so that 
they'd be sent to the State Lab for the test to see what 
the substance is. 
Q Okay. 
A I don't believe that any fingerprints were— 
Q You—you didn't request any other tests like 
that? 
A 
Q 
Honor. 
No. 
Okay. 
MR. BROADHEAD: Okay. No more questions, your 
THE COURT: Thank you. 
Any redirect? 
MR. JEPPESEN: Just a couple of questions. 
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REDIRECT EXAMINATION 
BY MR. JEPPESEN: 
Q Officer, when you say you checked around the seat 
and so on, did you look under the seat? 
A Yes. I did. 
Q If the two baggies you found, Exhibit 2, had been 
under the seat or on the floor where you found them after 
taking the defendant out of the vehicle in the sallyport, 
would you have seen them? 
A Re—I#m not sure of all that. 
Q If they had been there when you checked the seat 
before putting the defendant in the car, would you have 
seen them? 
A Yes. I would have. 
Q Thank you. 
MR. JEPPESEN: I have no other questions. 
THE COURT: Anything further of this witness? 
MR. BROADHEAD: No, your Honor. 
THE COURT: Thank you. 
You may step down. 
Your next witness. 
MR. JEPPESEN: We711 call Dr. Naisbitt out of 
order if we may, your Honor. 
THE COURT: You may. 
THE BAILIFF: Stand right here, raise your right 
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THE COURT: Uh, 
recalled? 
MR. BROADHEAD: 
any anticipation that he may be 
No, your Honor. 
THE COURT: Then yes, he may be excused. Thank 
you. 
THE WITNESS: Thank you. 
THE COURT: Uh huh. 
Your next witness? 
MR. JEPPESEN: We'll call Deputy Morgan. 
THE BAILIFF: Stand right here, please, face 
Julie and raise your right hand. 
JEFF WQRSfrN, 
called as a witness by and on behalf of the State in this 
matter, after having been first duly sworn, assumed the 
witness stand and was examined and testified as follows: 
THE BAILIFF: Take a seat in the witness box, 
please. 
State your name for the Court. 
THE WITNESS: Sergeant Jeff Morgan, Tooele County 
Sheriff's Office. 
DIRECT EXAMINATION 
BY MR. JEPPESEN: 
Q Thank you, Officer. 
How long have you been a—a peace officer? 
A Approximately ten years. 
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Q And were you on duty on March 14th, about 8:20 in 
the morning and have occasion to back up Officer Niesporek 
on 400 North in Tooele, Utah? 
A Yes. 
Q When you first arrived at the scene, where was 
Officer Niesporek and the occupants of the vehicle that he 
was concerned about? 
A Officer Niesporek was approaching the driver's 
side of the vehicle and there was two occupants in the 
vehicle; at which point, I approached the passenger side. 
Q So, he was at the very start of his contact with 
the occupants when you first arrived? 
A Correct. 
Q All right. During the course of the 
investigation, did you have the occasion to assist him in 
looking for other open containers or other evidence of a 
crime in the content of the vehicle itself? 
A Yes. 
Q I'll show you what is marked as State's Exhibit 2 
and ask if you can identify any of the items in that 
exhibit baggie? 
A I can identify the pipe that's in here. 
Q And how do you recognize that? 
A That pipe is the pipe that I located in the 
driver's side pocket of the driver's side door. 
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Q All right• And do you recall when you found that 
in relation to the other items in that exhibit being 
located by Officer Niesporek? 
A I believe I found that after the occupants were— 
were given us a—gave us a consent to search. 
Q Okay. So, they were—it was after they got out 
of the car? 
A That's correct. 
Q Thank you. 
MR. JEPPESEN: I have no other questions of this 
witness. 
THE COURT: Cross-examination? 
CROSS-EXAMINATION 
BY MR. PFOAPflgAP: 
Q Okay. You found the purple pipe; is that 
correct? 
A Yes. 
Q Okay. Now, you say you found it in the driver's 
side pocket; can you describe that pocket to me? 
A It—it's a little pocket that you store papers 
in, it's a plastic pocket, it#s— 
Q It's one of the plastic ones. Could you look 
down into it, or is it one of those elastic ones or I don't 
under— 
A Yes. You can look down into it. 
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1 Q Okay. It's—it's a fixed outer casing on it? 
2 A Correct. 
3 Q Okay. And when you say you looked into it, you— 
4 did you rumble through it, or you just—it was just sitting 
5 on top or what did—what did you do? 
6 A I pulled out a napkin, when I pulled out a 
7 napkin, it was sitting underneath the napkin. 
8 Q Okay. Now, at the time, what were you searching 
9 for in the vehicle? 
10 A Any more open containers, any more—anything 
11 illegal. 
12 Q Okay. You looking—okay. 
13 And I think Officer Jep—Mr. Jeppesen asked you 
14 this: Did you find this before or after Officer Niesporek 
15 found the other items of paraphernalia there, that you saw 
16 in that bag? 
17 A I believe the pipe was the first item found. 
18 Q First item found? Okay. 
19 Now, there was some testimony that aft—right 
20 after the vehicle was stopped and as you approached the 
21 vehicle, what did you see when—when you first approached 
22 the vehicle? 
23 A I observed two occupants in the car. I walked up 
24 to the passenger side and as I#m looking inside, I observe 
25 an open container sitting between the seat and the door on 
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the passenger side. 
Q 
A 
Q 
On the passenger side? 
Correct. 
Okay. Now, you were there just to assist; is 
that correct? 
A 
Q 
arresting 
A 
Q 
search? 
A 
Q 
A 
Q 
any other 
evidence; 
A 
Q 
That is correct. 
All right. So, you weren't—you were not the 
officer; is that correct? 
Correct. 
Okay. And did you also assist in the impound 
Yes. I did. 
You—you were still there at that time? 
Yes. 
Okay. And in the impound search, you didn't find 
items of paraphernalia or any other type of 
is that correct? 
I didn't. No-
Okay. Did anyone else find anything in the 
impound search? 
A I'm not exactly sure or I can't remember what 
Roger found. 
Q When you say Roger, you mean Officer Niesporek; 
is that correct? 
A Officer Niesporek. 
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excused? 
Okay. All right. 
MR. BROADHEAD: No more questions. 
THE COURT: Anything further of this witness? 
MR. JEPPESEN: No, your Honor. May he be 
THE COURT: Thank you. 
Yes. Mr. Morgan, you may step down and be 
excused• 
Your next witness? 
MR. JEPPESEN: We have no other witnesses, we'll 
submit Exhibit 6 to the Court. 
MR. BROADHEAD: No objection, your Honor. 
THE COURT: Was 6 the report from the lab? Oh, 
it's some other item? 
All right. Exhibit 6 is received without 
objection then. Okay. 
MR. JEPPESEN: The State will rest. 
THE COURT: You rest. 
Mr. Broadhead? 
MR. BROADHEAD: Your Honor, we think we need to 
make one motion before we proceed. 
THE COURT: All right. This is an appropriate 
time then to take a brief recess while we deal with a 
matter of law. We'll ask the jury to leave the courtroom 
for a moment. 
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Just a moment, please. 
All right. The record will show that we're 
convened outside the presence of the jury. 
First, let me state for the record that Exhibit 
No. 6 is a certified copy of a docket in Case No. 93-
1000196, in which the defendant, Mr. Cobb—I'm trying to 
look at the resolution of the case. It looks to me like he 
was charged with attempted forgery, a Class A; possession 
of a controlled substance, a Class B; and theft of 
services, a Class B; oh, and it—I see there was a guilty 
plea of each of those three. So, there's a Class A, B and 
a B. 
MR. JEPPESEN: And the— 
THE COURT: And that's only in the record for the 
purpose of showing the potential of enhancement, if the 
jury should find the defendant guilty of the underlying 
charge that might be enhanced by this conviction. 
MR. JEPPESEN: And the docket also indicates, 
your Honor, that on March 10th, Count 1 was amended from a 
third-degree felony to the lesser included offense of an— 
of an attempt. 
THE COURT: Oh, okay, so that's how it got to an 
A. 
MR. JEPPESEN: Yes. 
THE COURT: All right. 
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1 MR. JEPPESEN: Thank you. 
2 THE COURT: Thank you. 
3 All right. I'll give that to the clerk for part 
4 of the record. 
5 All right. Your motion, Mr. Broadhead? 
6 MR. BROADHEAD: Your Honor, I guess at this 
7 point, we'd first make a motion to suppress the evidence as 
8 far as the paraphernalia and the controlled substance. I 
9 think the evidence that has come out makes it clear that 
10 the initial search was—of the vehicle was not a search 
11 incident to arrest. 
12 Officer Niesporek was—was pretty clear that Mr. 
13 Cobb was not in custody, it was not found as part of an 
14 impound search of the vehicle, so basically the only way 
15 that they can find or search the vehicle at this point is 
16 based on the issue of probable cause that, you know, a 
17 crime has been committed or is—or is being committed. 
18 The officers state that the probable cause is 
19 that they've seen an open container and that they were, at 
20 that point, looking to find out open containers. 
21 Officer Morgan's testified that basically he 
22 finds a—a pipe underneath a napkin in a pocket in a door. 
23 I don't see how there is—in a pocket in a door, how you 
24 find an open container in there, I guess is what I'm trying 
25 to say. Your Honor, there can't be an open container in a 
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pocket in a door unless it would be clearly visible to 
view. 
Also in the backpack, also something that is not 
a place that you would have a—a open container—or an open 
container. They had to have probable cause. I submit that 
they had probable cause to search for alcohol, but I think 
their scope of their search exceeded that. They were 
looking for things other than alcohol, they were looking 
for just a general search, which they did, they pretty much 
did a general search of the whole vehicle. And then based 
upon that, they found the paraphernalia which gave them the 
probable cause or the—or I guess the—the arrest and then 
the inevitable search and the discovery of the 
methamphetamine all came from the arrest, which would be, I 
guess, fruit of the poison tree. 
So, we would reguest that the methamphetamine and 
the—and the paraphernalia be suppressed and as such, then 
I guess that Counts 1 and 2 would be dismissed. 
THE COURT: Mr. Jeppesen? 
MR. JEPPESEN: Thank you, your Honor. 
Both officers indicated that their initial search 
of the vehicle was to look for open containers, for which 
they already had probable cause, because they had found 
some. Mini con—mini bottles or mini containers could very 
easily be hidden in the pocket of the door and the officer 
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had probable cause to look, to see if there was any other 
containers of alcohol in that location. 
Obviously, clearly incriminating evidence is 
found while they're looking for the open containers for 
which they have probable cause, can be seized at that time 
and that was what the officer did. 
Once they found the pipe, they had probable 
cause, or at least reasonable suspicion, to look further 
for other evidences of drug use. This is a situation 
involving an automobile for which exigent circumstances 
exist and they have the right to continue their search once 
that pocket was searched and they found the smoking pipe. 
Thirdly, the defendant has not objected to the 
introduction of this evidence and it was introduced without 
objection and we submit that the motion is not properly 
taken. 
THE COURT: Mr. Jeppesen, Mr. Morgan testified 
that there was a consent search. I'm assuming that was in 
error. 
MR. JEPPESEN: I would presume so. 
THE COURT: So, he felt that if that was said, he 
was searching at the direction of Mr. Niesporek, who had 
received a consent to search; but certainly, Mr. Morgan 
ever received any consent. 
Niesporek stops for alcohol, finds a container on 
124 
the ground near the driver's door, partially spilled. 
Finds—then when Morgan approaches the vehicle, he finds an 
open container on the right-hand side, beside the seat, 
between the seat and the door. So, there is evidence, 
clearly, of an open container. 
Then Niesporek gets Mr. Cobb out and has the 
field sobriety tests, which are inconclusive about 
intoxication and concludes that he would not go further for 
the arrest. 
Now, how do you get from there to being 
authorized to go ahead and search beyond that? 
MR. JEPPESEN: The search—or the field sobriety 
tests were to determine whether the defendant was guilty of 
DUI, and--
THE COURT: Could be charged with DUI? 
MR. JEPPESEN: Right. Whether he— 
THE COURT: And he concluded— 
MR. JEPPESEN: And--
THE COURT: —he could not, before they found 
anything else? 
MR. JEPPESEN: Upon the conclu—or the completion 
of those tests, the officer very fairly determined that the 
defendant had—was impaired to a degree, but not 
sufficiently to charge him with DUI; but the officer still 
had—he hadn't looked yet to see if there were other 
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containers and if there's one, there's usually more; in 
fact, we have here, four cans, open containers that were 
found in or about the vehicle, the one on the ground by the 
driver's side and three that were found in the car and they 
were simply looking for the rest of those containers. 
THE COURT: Now, wait a minute. 
MR. JEPPESEN: Within— 
THE COURT: Now, now, three in the car, help me 
with those. I thought there were just two containers found. 
MR. JEPPESEN: Well, the exhibit— 
THE COURT: Oh. There was a filled beer can, 
unopened beer can and then there was a beer can on the road 
and a—what else—what else was there? 
MR. JEPPESEN: The one that's on the passenger 
side, the one on the road, the full one and we have another 
with the— 
THE COURT: Empty can? 
MR. BROADHEAD: Your Honor, I don't think Officer 
Niesporek testified as to the other two cans. I know he 
testified as to where they were, at the preliminary hearing 
because I had that in my notes, but I don't think today he 
actually said where the other two were, that's clearly not 
in evidence, but if the Court wants to know what he said at 
the preliminary hearing, I can tell you. 
THE COURT: Well— 
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1 MR. BROADHEAD: There were—there were two cans 
2 that were unopened and there were two cans that were empty, 
3 I guess that were in the back seat, I believe he said. 
4 There was the one can that was outside the driver#s door 
5 and the one can that was by the driver—passenger. 
6 THE COURT: Help me to understand the sequence of 
7 this, both of you, particularly Mr. Jeppesen. 
8 We've got Niesporek who comes up on alcohol 
9 information and he finds the alcohol on the road by the 
10 road and let's say now, two other cans. I remember there 
11 was testimony about at least one of those being an unopened 
12 can, so at least those three items, he knew about 
13 immediately. 
14 He continues his investigation with the driver— 
15 in fact, no one was really driver, but with the one in the 
16 driver's seat, Mr. Cobb. And he continues that 
17 investigation, investigating a DUI to see if he was in 
18 actual physical possession or control of a vehicle, while 
19 intoxicated. He concludes that he was not. Okay? 
20 Now, at that point, isn't the conduct of the 
21 police concluded? 
22 MR. JEPPESEN: At that point, he hadn't come to a 
23 final conclusion, as he testified, as to whether he was 
24 going to arrest him on the open container or give him a 
25 citation. And he went to the car to look to see if there 
127 
was—you know, how much had they been drinking in this car 
and he—he looks in the car. Officer—Sergeant Morgan 
finds the pipe in the driver's door pocket— 
THE COURT: I'm concerned about Morgan's search. 
Morgan claimed that he had a consent search and that's 
wrong, he's wrong about that, because nobody gave him 
consent and he was not cross-examined to see what consent 
he had or where he got that consent. And from all that we 
saw, there was never consent that would have been taped on 
the video. 
MR. JEPPESEN: Right. 
THE COURT: So, that's—that's just simply an 
error. 
MR. JEPPESEN: Yeah. We're not maintaining that 
he had consent. 
THE COURT: Okay. So what— 
MR. JEPPESEN: He was assisting Officer Niesporek 
in looking for open containers and that's what he testified 
to, that's what he said. 
THE COURT: What's the reason that he—yeah, and 
he did testify to that. 
What's the reason that he needed to tes—to 
search the car further for open containers when they 
already have four open containers? 
MR. JEPPESEN: Well, I don't know if they'd found 
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them all yet. They had the one on the door—on the ground 
outside the driver's door that was filled and wet, 
obviously a recent— 
THE COURT: Right. 
MR. JEPPESEN: —recently placed there. 
THE COURT: Sure. 
MR. JEPPESEN: The one on the passenger's side 
and the full can. We haven't introduced any testimony as 
to where that fourth can came from, but obviously, the 
officer found yet another can when he went back to search 
and they're looking in the pocket. As indicated, it could 
have been a mini bottle that had—the seal was broken or 
some other small container of alcohol, a—a—a whiskey 
flask. 
The officer was simply trying to determine how 
egregious was the case here. Do—does he want to arrest 
the defendant or give him a citation, determining based 
upon how much alcohol he finds in the vehicle. And in the 
process of doing so, he finds something else that's clearly 
incriminating. And— 
THE COURT: Well, if he finds—if he's already 
found that he is not intoxicated and he just has an open 
container in his vehicle, why isn't the officer's duty at 
that point concluded? Period. I—I mean, let's suppose 
that he found 50 empty beer cans in the back seat. Would 
129 
he charge him with open container when he knows that he's 
got a person who is not apparently intoxicated? Does he 
have the right to do that, to search further? 
MR. JEPPESEN: I guess it would depend upon 
whether those cans were clean or dirty or wet or dry or— 
THE COURT: They're all wet and crumpled. He 
just picked them up at the last party where everybody else 
was drinking. 
That—that's the problem I see with this, It 
looks to me like—I'll be really honest with you, there— 
there are some—there are some problems that I see with 
this case. Let me tell you what they are. 
Niesporek arrested him and didn't give him a 
Miranda warning, which raises a significant question. He 
told him he was under arrest and didn't say anything about 
Miranda at all. Now, that means that there's a significant 
question about all of the rest of the testimony of the 
conduct of Mr. Cobb thereafter being filmed. I know it's 
not conduct and I know it's not statements, but you want it 
to—you want it to be used to imply that he is furtively 
trying to hide this marijuana in the car—or this meth— 
this meth. 
MR. JEPPESEN: But that has nothing to do with 
his thought processes. You don't have to give Miranda if 
you're not going to interrogate the witness. 
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THE COURT: I know. I'm— 
MR. JEPPESEN: And there's no statements against 
interest by the defendant. 
THE COURT: I'm quite well aware of that. There 
would—there would be no statement but there was certainly 
conduct. 
MR. JEPPESEN: So, Miranda's irrelevant. 
THE COURT: Okay. I'll—I'll buy that. 
Miranda's irrelevant; but what you—what this jury is being 
asked to conclude is that—that—that Mr. Cobb took this 
methamphetamine and slipped it down under his seat, between 
the seat. I'm assuming that it went between the seat and 
fell to the floor, if I'm understanding the testimony. 
MR. JEPPESEN: Right. 
THE COURT: Okay. Then Niesporek also testified 
that he took a minute or two to search the vehicle, before 
he put Cobb in. Now, a simple observation of the tape does 
not disclose that. 
MR. JEPPESEN: Oh, but I think it does. 
THE COURT: I wish I could—I wish I'd seen it 
'cause I was watching closely for that. Was watching— 
MR. JEPPESEN: He had him stand up against the 
car, you hear him tell him, Stand right here and then he— 
there's silence and something's going on and then after a 
minute or so, he tells him, get in the car and sit down. 
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THE COURT: Well, I--I would like to review that 
then because I—I may not have watched it intent enough at 
that point because it seemed like my recollection was 
inconsistent with his testimony. If that's so, that helps 
me a bit. 
Then you have the search where Morgan is claiming 
a consent search and he finds the contraband, but he has no 
consent and so what we're doing is tacking the search to 
the open container and searching for further evidence, 
which again, Morgan testified to. 
MR. JEPPESEN: That's the testimony from both 
officers. And I think it's standard procedure. If they 
find one can, they're going to look for more. 
THE COURT: Uh huh. Then they look for more in 
an enclosed backpack and— 
MR. JEPPESEN: After they find the pipe. 
THE COURT: Yeah. That's true, it was after the 
pipe; but the pipe is found in a—under a—a napkin or a—a 
something, in a side pocket that, if they're looking for—I 
mean, they could be potentially, as you say, looking for a 
mini bottle in that side pocket. I am very, very concerned 
about this search, I just will tell you that. It doesn't 
seem like it was particularly careful police work. 
MR. JEPPESEN: I think it was extra careful. 
THE COURT: I— 
132 
MR. JEPPESEN: Because they were looking for 
other evidence of the open container. 
THE COURT: Well, extra careful would have been: 
Mr. Cobb, do you object if we search further in your 
vehicle just to be sure there's nothing else there? 
MR. JEPPESEN: I mean, they already had a crime, 
they didn't have to ask his permission to—to look for 
other open containers. 
THE COURT: Okay. Well, and—and that may be 
right. They certainly had a basis to stop and they 
certainly had a basis to go further. The—the problem that 
I see with that, though, is, that Niesporek has already 
testified that he determined that he would not go further 
when he passed the field sobriety tests. 
MR. JEPPESEN: With a DUI. 
THE COURT: Well, what's he going to go for? 
Anything else that he finds? 
MR. JEPPESEN: The open—or the open container. 
He hadn't decided yet if he was going to issue him a 
citation or arrest him. 
THE COURT: Okay. 
MR. JEPPESEN: And that's a—a discretionary 
action on the part of the officer. He doesn't have to just 
issue a citation. 
THE COURT: But doesn't he have to have probable 
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cause to go further than that at that point? Probable 
cause for something else? 
MR. JEPPESEN: Yeah, for an open—for other open 
containers. They always look for more containers,, I mean, 
that's just standard procedure. If they find one, there's 
probably more. 
THE COURT: Well, I—I can recognize that, and 
they found two, they found three. 
MR. JEPPESEN: Yeah. 
THE COURT: And then the evidence, the exhibit 
that's in—in exhibit has four, so they've got plenty of 
open containers and—and I guess the question in my mind 
is, and maybe it—maybe I don't—shouldn't substitute my 
judgment for theirs; but the question in my mind is, 
suppose they'd found a mini bottle in that side pocket, 
suppose they'd found a—a mini bottle under the seat, 
suppose they'd found several mini bottles in the back or 
whatever, would they still have done anything? 
And the answer is, no, probably not; but when 
they found some alternative contraband i.e., a potential 
marijuana pipe, then they took that and that obviously, at 
that point, expanded their right to search. So, where I'm 
having a problem is, did they the right to find that pipe 
at the point when they did? That's where I'm struggling. 
MR. JEPPESEN: And— 
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THE COURT: You think they did, obviously, and— 
MR. JEPPESEN: I mean, it's just a natural thing 
for the officers to go back to the car and see if there's 
any more containers. I just don't see that that's—I 
understand where you're coming from, but I just don't think 
it's a problem as far as probable cause to look. I mean, 
they had probable cause and—and they used it. And the 
fact they found a pipe is circumstances. 
MR. BROADHEAD: Your Honor, may I raise just a 
couple points real quickly and maybe— 
THE COURT: Uh huh. 
MR. BROADHEAD: That you brought up. Number one, 
you bring up the issue of starting the search after the 
officer's already determined that he's not going to arrest 
Mr. Cobb for DUI. And the testimony is, well, I want to 
basically—as you stated, I'm going to search the car and 
then I'll decide if I'm going to arrest you. If he was 
going to arrest Mr. Cobb, he'd arrest him right there for 
an open container. He didn't have to search the car before 
he decided to arrest him. 
To me, there—that's an indication that he was 
only intending to cite him unless he found something else. 
I mean, he could have arrested him beforehand. 
The second point is, you brought up with Officer 
Morgan. We have an inconsistency here because Officer 
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Morgan's testifying, look, I have consent to search. Well, 
if he's got consent to search, he's got consent to search 
for anything, he's not limited to a (sic) open container. 
And I think he—he demonstrated that by going to 
a pocket of a Grand Prix—I mean, we've got beer cans 
around, he goes to a pocket of a Grand Prix, lifts up a 
napkin and finds a pipe in there. I mean, you can see a 
beer can in the—in a pocket of a Grand Prix. 
By him saying, look, I have consent, he's not— 
he's under no pretense that he's only looking for a beer 
can. I mean, he's—he's not operating under that pretense, 
that I'm only looking for a beer can. He's—I've got 
consent to search the whole car. I mean, that's his mind 
set. 
And the last point is, from the facts we brought 
up, that in the backpack, Officer Niesporek testified that 
he was already—had the backpack opened when Officer 
Niesporek announced, ,fI found the pipe", he's already 
started the search. 
THE COURT: When Officer Morgan— 
MR. BROADHEAD: He's already started the search. 
THE COURT: When Officer Morgan— 
MR. BROADHEAD: See and I found—I'm sorry, 
Officer Morgan found the pipe. He pretty much said he 
already had his hand in the pack. 
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So, I guess what I#xn saying is, Officer—Officer 
Morgan, he started his search under the pretense, not that 
he has probable cause and he's only limited to searching 
for other evidence of alcohol, but he started this search 
under the pretense, I have the—I have power to search the 
whole car for anything. And that's what he did. And I 
guess that's my point. 
If he—this should have been a case where you 
write a citation and you let him on his way; instead, we're 
here today. 
THE COURT: Mr. Jeppesen? 
MR. JEPPESEN: If the defendant—the defendant 
knew what the evidence in this case was ever since the 
preliminary hearing. If he had some objection to the 
procedure that was used in the search for the open 
containers, why didn't he file a motion to suppress? 
THE COURT: Oh, I sure wish that had happened 
myself. 
MR. JEPPESEN: A—a motion in limine, and we 
wouldn't have a jury sitting here. I'd have to say that 
every single jury trial I've tried before your Honor has 
been dismissed at the end of the State's case on a motion 
like this and I don't think it's fair. I think when we get 
to this stage, it ought to go to the jury and they can 
decide the case. 
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THE COURT: Uh huh. Well, now, I don't know 
if you want in the record that every case you've tried has 
been dismissed at the end of the State's— 
MR. JEPPESEN: It has been* 
THE COURT: —case. 
MR. JEPPESEN: It's the truth, every case I've 
tried. And I haven't tried very many because I hate that 
to happen. 
MR. BROADHEAD: And I guess my side of that is— 
THE COURT: I would— 
MR. BROADHEAD: —Officer Morgan didn't testify 
at the preliminary hearing and state the things that he 
did. 
MR. JEPPESEN: Yes, but we have the testimony 
from the officer. 
MR. BROADHEAD: And some—and some of the 
things— 
MR. JEPPESEN: And it wasn't inconsistent with 
Officer Morgan. 
MR. BROADHEAD: And some of the things that he's 
said today are not— 
THE COURT: Well, let—let me just— 
MR. BROADHEAD: —the same things he said at the 
preliminary hearing. 
THE COURT: Excuse me. 
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the—with 
surprised 
Let me speak for a moment. I want to deal with 
the comment that you/ve just made, I'm a little 
that you're saying that every case you tried—I 
think you've had convictions in this Court, maybe you 
haven't, you know what your record is, I don't keep track 
of that; but the idea that that has happened on every case 
is stressful both to me, and I suspect to you. And there 
are circumstances that end up developing in the course of a 
trial that neither you nor I—certainly, I didn't 
understand. I would have preferred this to have been 
brought to my attention by a motion to suppress and that 
hasn't happened. 
But I will not rule on cases, Mr. Jeppesen, on 
the basis of whether—what your record has been in this 
Court. That—to bring that kind of a comment up is 
frustrating to me, because it is immaterial and I will not 
let it intimidate me to rule in a particular way. I don't 
think that's right and I don't think you want that. 
Maybe you should respond to that. Do you want me 
to rule in fear of what's happened to all your prior cases? 
MR. JEPPESEN: I'm just saying that I—I believe 
the rules of evidence require that a motion should be filed 
at least ten days prior to trial and here we are, with— 
being ambushed at trial on this issue, after the State's 
rested their case. 
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1 THE COURT: Yeah. 
2 MR. JEPPESEN: I think they can argue their 
3 motion as to whether the State has proven a prima facie 
4 case, but the motion to suppress—the evidence is already 
5 in, the jury's seen it, I think that it ought to go to the 
6 jury. 
7 THE COURT: And—and— 
8 MR. JEPPESEN: The defendant had probable cause— 
9 I mean, the—the officer, I don't think it's an issue. 
10 THE COURT: You raised another question that is 
11 interesting, because if a motion to suppress were brought 
12 timely, jeopardy would not attach. And you would have the 
13 opportunity to present a trial to a jury from the focus of 
14 the case developed with the benefit of the ruling on a 
15 motion to suppress, which fundamentally, you're being 
16 denied by this being brought up in this way. 
17 MR. JEPPESEN: Correct. 
18 THE COURT: It's an interesting problem. 
19 MR. BROADHEAD: Well, your Honor, I have got to 
20 go back to my issue and that's the issue of motions are 
21 brought up all the time at—at trials. 
22 THE COURT: Uh huh. 
23 MR. BROADHEAD: And I guess I~I don't like the 
24 idea that we're making this sound like I'm laying back here 
25 in ambush. Some of these times, we go through preliminary 
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hearing, most of the time you get to a preliminary hearing 
'cause you're poking around. 
THE COURT: Yeah. 
MR. BROADHEAD: And sometimes the State doesn't 
always bring all the witnesses. Officer Morgan, he didn't 
testify at trial (sic). I've never heard this stuff about 
consent before, your Honor, never heard it in my life. I 
went through the preliminary hearing, you can go through 
the record, it's not there. 
THE COURT: Why didn't you ask Officer Morgan 
what consent he had? 
MR. BROADHEAD: I mean, I guess what I'm saying 
is, some of these things come up. Officer Niesporek, he 
said a few things today that he didn't say at the 
preliminary hearing, I've seen the tape, but there are some 
things that have been—came up today that didn't come up at 
preliminary hearing. And a lot of times, you go through a 
preliminary hearing to see if you should file a motion to 
suppress. 
I mean, I've never filed a—I've never brought up 
a motion to suppress at a trial before, but this seemed 
like a proper time after hearing evidence. And I don't 
know what other— 
THE COURT: Okay. 
MR. BROADHEAD: —attorneys have done in this 
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Court and I don't know if other cases have been dismissed, 
I certainly haven't had one dismissed by this Court in this 
fashion— 
THE COURT: Well— 
MR. BROADHEAD: —so I don't know where this 
comes up. 
THE COURT: — I — I don't know where it comes up 
and I certainly don't keep a box score and I'm a bit 
discouraged about Mr. Jeppesen's comment; but that's part 
of the deal, that's the way this business works. 
The Court will take the motion under advisement. 
We'll take a brief recess and we'll return with the jury 
and you can present your defense. 
(Recess.) 
THE COURT: All right. We've dealt with the 
matters of law. 
You may present your defense. 
MR. BROADHEAD: Okay. We'd call Brent Cobb. 
THE COURT: Step forward, please, Mr. Cobb, and 
be sworn. 
PRENT MAYQN QQgp, 
the defendant in this matter, called as a witness, after 
having been first duly sworn, assumed the witness stand and 
was examined and testified in his own behalf as follows: 
THE BAILIFF: Have a seat in the witness box, 
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please. State your name for the Court. 
THE WITNESS: II I 
DIRECT EXAMINATION 
BY MR. BROADHEAD: 
' i" ' i ' i i ' «, ' 1 1 i !. 1 1 in " ' w h 1 1 \ i . l. f 
«it the year 2000: 
I I 
Vay. jtficer 
A 
Q Gk'if i ,*- I-
 i •(••l,(-Ii"iy ai' i.-i^  lime he—he 
^pnroached you? 
A I W i q S** t"t"| T"K'i in f r n p t | f + 1 .4,1 \ In i u i .11 
11,1 Il
 ' M. ' 1 " I r i e n d . i! in,, „!,i« , Debbie , d r i n k i n g 
*-er. 
Q okay, AIIU now 1 
A • ; 'Approximately maybe ten—about ten, maybe 15 
IU tes. 
Q Okay. Now, do you recall when officer i-lcsporek 
3proached you? 
A Yes. 
Q Okay. Wnc *~pp«i#d when he approached you" 
A He approached the car and stated someth ~r to the 
effec
 t was 
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living—was inside the apartment complex, saying that there 
were two occupants, one female, one male, drinking beer in 
a parked vehicle. 
Q Okay. What did you do when Officer Niesporek 
advised you of this? 
A What did I do? 
Q Yes. What did you do? 
A I just sat there in the car. 
Q Okay. Did Officer Niesporek ask you to exit the 
vehicle? 
A First, I believe he asked me—I'm not really 
certain, I don't remember that, but I do recall him asking 
me to exit the vehicle, yes. 
Q Okay. Were there in fact any open beer cans in 
the vehicle? 
A Yes. There was. 
Q Okay. And where was that beer can? 
A In between my lap. 
Q Okay. You had one in your lap actually? 
A Yes. 
Q Okay. Was there another one in the car? 
A Yes. There was. 
Q And where was that? 
A The passenger side, in—towards the floorboard of 
my vehicle. 
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0 Okay '-.'.. 
if was f rn r r i e n d . 
ii mi I Wii IllJU'ljilbie. i s t h a t c o r r e c t , " 
A Y e s . -...• _' ' 
Q N i "i i< I ^ n 11' v P h e a rci I :..I »f o f f "I • I l \ ;: 1 P R t. i m • ? 
I IIIIIII I  I in I, I  in3 y o u b e l i e f e t h a t J s t h e bee? r a n 
A ', Absolu t HI |' 
Q Okay. All light, So you exit the vehicle then; 
is that correct? 
A 'Yes, si i „ 
Q ^ Okc .] i! mi id then what did you do mfter you exited 
the vehicle? 
A I ci :i c::I whi i I Ii i in .IIIIIII III! Il  IIIIIII 11 d . 
Q And—-and wluat was that,' What was it. that he 
asked you to do? 
A Go "i ip to oi I I II ,. JI iiltfWiji 11', iiifiiy f r o m t h e 
v e h i c l e , . 
Q '''-'Okay. Now, d i d lie have you p e r f o r m 
s Dbr ii • a t j ties Its? 
A Yes , s i r , 
Q ''Can you recall y 11 my through a n 
A Oh ;. 
Q Okay I i«1 now, after you w, ut through all those 
tests, dia officer Niesporek m m HI i MI iiii m in i ii „ , 
1 / I F 
1 placing you under arrest or not? 
2 A Could you say that again? 
3 Q After he finished the field sobriety tests, okay, 
4 did he tell you that you were under arrest? 
5 A No. He did not. 
6 Q Did he ask you if you could—if he could search 
7 your vehicle? 
8 A No. He did not. 
9 Q Okay. So, after you finished the tests, what 
10 happened then? 
11 A I just remember standing there and him saying 
12 something to the other officer, something about one machine 
13 didn't work or couldn't work or something, go get another 
14 and—and doing another test. And me just standing there, 
15 not knowing what was going on. 
16 And then I recall Officer Morgan talking with my 
17 friend, Debbie, and Officer Niesporek saying something 
18 about if she didn't have any alcohol in her breath or in 
19 I her system or something, that he wouldn't arrest her. 
20 And then both this officer here, sitting next to 
21 the—Mr. Jeppesen, and Officer Morgan, let my friend go and 
22 did not write a citation and they continued to search my 
23 I car and they was just like ransacked my car from, I mean, 
24 just went through everything, my backpack, the—my 
25 (inaudible) the glove box, the side little cubbyholes on 
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both sides of the doors, pulled the seat out, e n m a 
t hiJI spirit ami i non tn - " i i sh :i: c 11 :i Il *v& 
I in I I l l - JMI e d o i i :i gr •. • • • .-. - • . . ' • 
Q And—and was this all -.w*.w wiey put handcuffs 
on you? 
A I believe so. 
Q Okay. 
A I in in I I  IIIII in I ill 1 mi mi I c I i, c e r t a i n on +-^~* 
Q At some pojii" • " c|r 1 i cer Niesporek take you 
into custody, put handcuffs on you? 
A Oh. AJI.-M M lily. 
Q O k a y . " < >AI t a r a s w h a t y c . . a }\ ' \e t o d a y , 
1  I in in I II I I t h e — t h e s e a r c h o f M ' lh I1 •» P" P I .. 
i i >'«" » taken into H s tnai 
i i irrect? 
i* A b s o l u t e — t & - v<*<= 
? 1 I'M"! i" "i ill 1 ( I i 5 handcuffs were p] aced on j ' ., 
I hnre anythir | unusual i p.milnl aboi i t the way the 
handful Is w«re put. on you? 
?i "I !"esjr sir. O n e — o n e hand was thin wa*1 i I I he 
: i iCTed me h e tii III in i ,:i iii:: i:::i: :i :i s i ii a} , s IIIII i. iidim was I  a c i n g 
th i s way ai id j t was turned and bei r! :, ( i n a u d i b l e ) went 
bell i nd me oi le was f a c i ng t h i s way and t h e i \ I « III 11 i ; 
t i i i s ted v hei i he pi i t tt le h a n d c u f f s on 1 ha t was caus inu me 
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a great deal of pain and discomfort and then he placed me 
in the vehicle and I was sitting on, it was very painful 
and it was very hot inside the car and I just kept moving 
my head and my body because of the discomfort that the 
cuffs were causing me* 
Q Now, when you were brought to Officer Niesporek's 
vehicle, do you recall whether Officer Niesporek searched 
his front seat? 
A I was so upset about how he was treating me, 
about we would keep doing the kept and how he kept barking 
orders at me, I was very upset. 
Q So~ 
A I don't recall him doing that, no. 
Q You don't—you don't recall seeing him search the 
seat? 
A I don't. If he was, I wasn't aware of that, of 
what he was doing, no. 
Q Is this a four-door car, do you remember? 
A I only remember me going in the front of his 
police car, which was the passenger seat. I don't recall 
if it was a four-door. 
Q Okay. Do you recall seeing Officer Niesporek 
look behind the passenger seat? 
A I recall him moving some papers over from the 
seat, he was facing me, going to place me in or on the side 
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1 l nr something, xaovinq some papers XXJVC 
I Q OJcay. N• .- M m i s i t t i n g IJ Hie » e l u d e , it» 
"
1
"
1
 o r r e c t ? 
A x e iii | i,1, * i i • 
Q Ai id you- ve a l r e a d y mentioned t h a t you wr»i u quit** 
uncomfortable. We—we see i n the vi 1f*c,f » : i f t r » i r r i l l i ' i ' 
... v. ..i'idL earnerct on , of 
10 MR. JEPPESEN: ,. -i . 
TH? answer at yes 
1 ><* obiectiur -
1 THE WITNESS ? 
1 Q ()» jroadhead) I Jer e you trying to- -to neve 
1 *-u~ -amera ou* of the way with your head? 
* " " I T . 
Mid so how did it happen that you hit this 
J came 
in T was in due to the way 
^^ "makr -* - ' • i ml' • 
ff k ... - jrt you were feeling0 
)o you reca** ..o« «« 
*,_ I about t" - ' > 
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A 
Q 
A 
At least two that I recall. 
At least twice? Okay. 
Yes, sir. 
Q At some point, did Officer Niesporek adjust the 
cuffs for you? 
A Yes. 
Q Do you recall when that was? 
A Prior to him transporting me to the Tooele County 
Jail. 
Q Okay. So, just before he got back into the 
vehicle? Okay. 
You've heard the testimony from Officer Niesporek 
about these two baggies of methamphetamine being found in 
the car; are those two baggies—were they yours? 
A No. They were not. 
Q Had you ever seen them before? 
A No. I had not. 
MR. BROADHEAD: No more questions, your Honor. 
THE COURT: Cross-examination? 
MR. JEPPESEN: Thank you. 
QROSS-EXAHTflmoy 
BY MR. JEPPESEN: 
Q You admit that it was your car? 
A Pardon me? 
Q You admit that it was your car? 
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n And i t I "«, I I I I in rut 8 : 1 5 o r s o In t h e 
II i n, i ni | ,'" . • ' 
i">"" The exact: i, i, me- - rnu I 
had 711st g o t t e n riff i m v I. ppi 
in i n coming up t o my v e h i c l e , 
Q And t h e — t h e b e e r -'•' ' « l« 
A xts - S i : , 
Q When ^
 0 a w t h e o f f i c e 
A II * i r . 
Q And that you had other open containers ui a ] 
inside the p ^ ""senqer • r.• m11r-1• -1 ip .< i ' 
A Y e s i iJ nil . 
Q •. Bid vou buy the six-pack? 
A Yes s i r 
Q . W h i i e - ' - a i t e r t h e o f f i c e r had you pe r fo rm t h e 
" i le ld s o b r i e t y t e s t s , he Had
 ruii s t a n d t*K 
oiciewaJ k ' • i ' nil hi he was L ^ - . n g i n t h e c a r ? 
^ _„ ^ e e t h e - - w a t c h t h e v i • > 
r
 iay i n C o u r t ? 
i t c h e d i i I lay and .ml 1 HI 
i 1 line when you - from 
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1 the officer so that your back was to the camera, do you 
2 recall that— 
3 A No, sir. 
4 Q —while you were standing there on the sidewalk? 
5 A No. Certain parts of the film make me very 
6 emotionally upset. 
7 Q So you didn't watch them all? 
8 A Exactly, sir. 
9 Q Was there a time when you did that and moved your 
10 hand from your jacket pocket to your right front pocket? 
11 A Was there a what? 
12 Q When you moved away, with your back to the camera 
13 and then moved your right arm from your jacket pocket to 
14 your right front pants pocket? 
15 A I don't recall, sir. 
16 Q When the officer placed the handcuffs on you, 
17 the—your palms were together; is that correct? 
18 A Was my who? 
19 Q The palms of your hands were facing each other? 
20 A No. One was this way and one was turned the 
21 opposite and handcuffed, sir. 
22 Q Well, that would be an awfully strange way to put 
23 handcuffs on, wouldn't you admit? 
24 A Yes. But that is the exact position that he put 
25 them on. 
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Q And was t h a t c*. ~*^ v i d e o ? Did you s t 
A i"'"ii •' i^ii >• i n i l 
Q [)ji( you r-;ee t h a t ot, t h e v i d e o or h e a r a n y t h i n g t o 
t h a t e f f e c t on thn iur1ui 
A "I I I in I ! in . b i r , t h a t i s why I In Id O f f i c e r - - t h i s 
o f f - ' c e r " ill i t was c a u s i n q me prim b e c a u s e of t h e way t h a t 
— i ~ * t h e h a n d c u f f s on mr I III Il mi i m i i m i 1 1 1 1 1 m i i r . 
Q J - i t r u e t h a t you n e v e r s a i d a n y t h i n g t o h i in 
'1 lie g o t in t h e c a r and was l e a d y t o l e a v e ? 
A No i t I III I . 
Q And I in i at. in , you s a t t h e r e in t h e o a r , aF te t your 
• - " i t i a l movements and moving t h e ramprn riw i, inn i III  IIIIII 
I "in i i ic n .ii "i I in i i mi II i n I I I I I I i II mi II i mi in in in II i i i m p i » "i C M y i d u i i in I urn 
/ o u r f a c e , i n d i c a t i o n of p a i n for a t l e a s t id 
1 1 i , " 
A No. 1 1 1 sa t: thr oi igh q ui te a bi t of 
1
 urt and swea t:i i ig going on during that t ime 
THE COURT: Mr Cobb let me ask you
 r i f ] i oi i ] 1 
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heard, please. 
Q (By Mr. Jeppesen) When the officer got ready to 
place you in the car, after he had handcuffed you, he had 
you stand to the side of the vehicle; isn't that correct? 
A I believe so, yes. 
Q And then he looked in the car and looked under 
the seat and made sure there was nothing around there; 
isn't that correct? 
A I remember him moving some papers from the seat 
or in between the seats or something, but I don't recall 
him searching his vehicle. If that's what he was doing, I 
did not—I did not acknowledge that, he did not inform me 
of that, no. 
Q You testified on direct that you were upset at 
that point and may not have seen everything he was doing? 
A Pardon me? 
Q You testified on direct examination, when your 
attorney questioned you, that you were upset at that point 
and may not have seen everything; is that correct? 
A Yes, sir. 
Q After he put you in the car, did he put the seat 
belt on you? 
A I don't recall. 
Q And then, as soon as he closed the door and 
walked away, you started moving around rather rapidly? 
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i s n ""' t", t h a t I i g h t ? -
A Beirirr i e V e unaC 
I s COI'T't'H I 
Q -And t h e f i r s t t h i n g you d i d was h i t t h e ramt'iri 
iii mi i ii III III I I I Ill mi III i i i h i i ii I in i m i l l III mi mi in I I I mi III i i n n i l I i III 1 1 in in 
A -• W e l l , 1 tinnJk t h a i I he 1 i lm i n d n \ H cil, SLI , I 
I was a lways in f o c u s , I don * i member evpi 
4
- "PP I 111 | ill'" ml II ill i l l Ilk I III | I l i H i i l I I I I  f " t 
Il III !» b o d y . 
Q £*••«*.-..^
 riplF||(-| your shoulders, a t least, and .your 
When—aftei: y ou moved around in the seat for some 
1 the camera.again and it was focused 
~.i hall uf your face* -»<=«- ^t correct ? 
A Did J hit the camera? 
Q W i t II mi | III — 
A I d o n ' t . r e c a l l . 
Q • — h e a d or— 
A I i d u r n II mi M II III 1 I n III 1 i II II III mi i i d i III III mi II mi mi in II mi mi i n ii i i i 
pictifeme amount of d u r e s s and p a i n liinl Ihuiiving t o mi MM1, 
L i y i n g t o f i n d a c o m f o r t a b l e spot , 
Q B e t h c ' f t I«("K'l ' III i "ii " 
—toking pipe was found in Uw pocket DI i the driver's door; 
do y on dispute that they found iI there? 
A . S i i : Il Il III I III1, I I I i n i l II 
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not—I was not there while they were—I did not see them 
find it anywhere in my vehicle. 
Q So you can't say that they're not telling the 
truth? That if they testified it was there, it probably 
was? 
A To where— 
Q In the pocket— 
A I'm not understanding your question. 
Q In the pocket of— 
A Could you rephrase that? 
Could you rephrase it? 
Q You're not disputing that that pipe was found in 
the pocket of the driver's door of your car? 
A I don't know where they found it, sir. They— 
they are—they're alleging they found it in the pocket of 
my car, but I'm not exactly sure where it was found. 
They also testified that they were going through 
my backpack, so— 
Q Yes. And—and that's where the rest of these 
items, the rolling papers, the—the barrel to the pen, 
that's where they were found; right? 
A I don't know. I wasn't present during that 
search. I was— 
MR. JEPPESEN: I have no other questions— 
THE WITNESS: —on the sidewalk. 
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MR. JEPPESEN: —of this witness. 
Any 
MR. BROADHEAD r ^  Honor. 
THE COUP 
Thank you, -
JROADHL- -mnr 
THE COURT: All rig.hi 
Mr. Jeppesen, .my rebuttal witnesses? 
nx we • uld recall Officer 
••i > n ' . > r 
THE COUR" 
( ....... 
THE C0UR1 
MR. .TKPPF' 
A J U i 
right rn to thfj record 
mi in mi mi iiii liii i I) i i mi in mi . 
•jfui tney re paging nim r igh t 
minute 
- e c e s s , 
EPPESEfc -*. might * iake maybe a £ i ve 
IK iiill1 I Il ,< 111 Jeppesen' 
1 5 7 
apologize 
MR. 
for 
THE 
MR. 
JEPPESEN: 
the delay. 
Thank you, 
COURT: That's fine. 
JEPPESEN: We've been 
your Honor 
unable to 
. I 
locate Offi— 
or Deputy Morgan, but in speaking with this officer, I 
think he can answer my question. We'll— 
THE COURT: Oh. Okay. So you withdraw the 
request for Mr. Morgan? 
MR. JEPPESEN: Yes. 
THE COURT: All right. 
Mr. Niesporek, if you'll resume the witness stand 
and recall that you're still under oath. 
ROQEE NIESPOREK, JR., 
recalled as a rebuttal witness by and on behalf of the 
State in this matter, after having been previously duly 
sworn, assumed the witness stand and was examined and 
testified further as follows: 
PIREQT EXAMINATION 
BY mf JEPPESEN: 
Q Officer, just state your name again for the 
record. 
A Roger Niesporek, Jr. 
Q Do you specifically recall handcuffing the 
defendant in this case? 
A I remember handcuffing—handcuffing him, yes. 
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Q 
II Il 
A 
Q 
How did you pdace his hands? Were they in front 
! i ill il :i :! s 1:::: a ::  J :;:, : 
Behind his bank 
And were the palms together or out# away from 
A ..Tile palms, would have been together. 
Q All i: i ght Is there ever a time wh^n ynn wnuhl 
.'lli'i : i l jil 'ill ill!, ill, Ill'I :! 1 1 :!( I l l I i l l SIC' I l l 111 III 111 l|| III III III i l l III III I III III III III I , 1 I I I III J I I " III II I I I J III 
A I guess if y o u ' r e - - 1 J Mipii ' ' r . some Kind of 
d i s t a n c e and you wore f i g h t i n g , T qmess ynn i n i i i ' m i II I I I I 
i h l 11 !• • I Ibf" «i II i l l In" mnrn rt i f f i inn 11 tin p j r t t h e n h a n d 
. s t e d around to handcuff il "I hny- '-anythinq can happen 
1
 i f t h e r e ' s a S U M | i | i Il i l l II 11 liancllirnf f i l l | „ "", i i i III i III in i t 
mi 
; I in When you qui bun out of the c a r , do you r e c a l l 
i' In I ' l« in i n i II I I n 11 in II (HI 1 1 1 i iPidi in i l i II in in mi in i II h i in il  in in mi i l Il in I 
III I I J i J i l l III III i > l I III I 
y lluu one of them facing out and the other still 
? 
* I remember the—the remember the hands being 
.JL—, _ doi i"1 t remember which way , which one was which 
n But ^-y were— 
II i n ->** moved i t so t h e handcuffs il "i il -were 
in mi in I ill. - __ .. .:..„. and not the way t h a t ' «' i > » + • 
it on him. 
Q All right. Could—Officer Morgan testified that 
he had consent; did you ever ask the defendant for consent 
to search the vehicle? 
A The defendant? No, 
Q Did you ever ask Debbie Richmond? 
A I did not ask her. 
Q Are you aware as to whether Officer Morgan asked 
her for consent to search? 
A He advised me that he had asked her if he could 
search her person and her purse and she did consent to 
that. 
MR. BROADHEAD: Object, your Honor. Calls for 
hearsay. 
THE COURT: Sustained. The answer's stricken. 
I'll ask you to disregard that answer. 
MR. JEPPESEN: I have no other questions, your 
Honor. 
down. 
Thank you. 
THE COURT: All right. Thank you. You may step 
Did—did that conclude your rebuttal witnesses? 
MR. JEPPESEN: It did, your Honor. 
THE COURT: All right. Any surrebuttal? 
MR. BROADHEAD: No, your Honor. 
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